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L  Certificate  of  Transcript  Filed  by  Securities  and 

Exchange  Commission  With  United  States  Court  of 

Appeals  for  the  District  of  Colombia. 

(October  17, 1947) 

Certificate  of  Transcript. 

The  Securities  and  Exchange  Commission  having 
amended  Rule  U-49(c)  under  the  Public  Utility  Holding 
Company  Act  of  1935  on  February  28,  1947,  effective 
thirty  days  thereafter;  and 

The  Philadelphia  Company  having  filed  a  petition 
with  this  Court  under  Section  24(a)  of  the  Public  Utility 
Holding  Company  Act  of  1935  on  March  22,  1947,  to 
review  as  an  “order”  said  action  of  the  Commission;  and 

This  Court  having  denied  a  motion  of  the  Commis¬ 
sion  to  dismiss  said  petition  for  review  on  October  8, 
1947,  and  having  determined,  contrary  to  the  views  of 
the  Commission,  that  said  action  of  the  Commission  was 
reviewable  under  Section  24(a)  of  the  Act,  which  by  its 
terms  is  applicable  to  orders  of  the  Commission;  and 

It  being  a  requirement  of  Section  24(a)  of  the  Act 
that  “the  Commission  shall  certify  and  file  in  the  Court 
a  transcript  of  the  record  upon  which  the  order  com¬ 
plained  of  was  entered”;  and 

The  Commission  having  heretofore  advised  this 
Court  that  said  action  was  not  entered  upon  a  “record” 
of  a  hearing  upon  which  evidence  was  taken  but  followed 
procedures  which  the  Commission  deemed  appropriate 
for  rule  making  under  the  Public  Utility  Holding  Com¬ 
pany  Act  and  under  Section  4  of  the  Administrative  Pro- 
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cedure  Act  where  the  governing  statute  does  not  require 
such  rule  making  to  be  made  on  a  record  after  oppor¬ 
tunity  for  agency  hearing;  and 

The  Commission  desiring  to  preserve  its  objections 
to  the  jurisdiction  of  this  Court  to  entertain  said  petition 
for  review,  including  its  contentions  that  the  action  of 
the  Commission  complained  of  is  not  an  “order”  within 
the  meaning  of  Section  24(a)  of  the  Public  Utility  Hold¬ 
ing  Company  Act  and  that  the  Commission  did  not  and  is 
not  required  to  proceed  on  the  basis  of  a  record  appro¬ 
priate  for  adjudicatory  proceedings ;  and 

The  Commission  having  nevertheless  maintained  a 
public  file  of  the  proceedings  held  before  it  with  refer¬ 
ence  to  the  promulgation  of  the  amendment  to  Rule 
U-49(c)  pursuant  to  the  Public  Utility  Holding  Com¬ 
pany  Act,  consisting  of  the  Commission’s  notice  and  the 
written  data,  views  or  arguments  presented,  together 
with  the  oral  arguments,  being  all  of  the  relevant  matter 
presented  in  accordance  with  Section  4(b)  of  the  Admin¬ 
istrative  Procedure  Act; 

The  Commission  hereby  certifies  the  transcript  of 
said  public  file  as  a  transcript  of  the  record  upon  which 
the  action  or  “order”  of  the  Commission  complained  of 
was  entered,  consisting  of  the  documents,  comprising 
items  1-21  inclusive,  contained  in  pages  1  to  134  attached 
hereto  as  follows : 
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7a 


10  a 


11a 

4  Notice  of  publication  in  Fed¬ 

eral  Register,  dated  December 
3,  1946,  of  notice  of  Securities 
and  Exchange  Commission  en¬ 
tered  November  21,  1946 .  6  11  a 

5  Letter  of  Philip  A.  Fleger,  gen¬ 
eral  attorney  for  Philadelphia 
Company,  dated  November  29, 

1946 ;  including  enclosures 
consisting  of  (a)  notice  of 
motion  in  the  District  Court  of 
the  United  States  for  the 
Western  District  of  Pennsyl¬ 
vania  in  the  Matter  of  Pitts¬ 
burgh  Railways  Company, 

Debtor;  (b)  motion  of  W.  D. 


*  The  page  references  to  the  printed  appendix,  although  not  in¬ 
cluded  in  the  original  certificate  of  transcript,  are  here  inserted  for 
convenience. 
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1  Notice  of  proposed  rule  amend¬ 
ing  Rule  U-49(c),  issued  No¬ 
vember  21,  1946 .  1-2 


2  Holding  Company  Act  Release 
No.  7011,  dated  November  25, 
1946,  incorporating  notice  of 


proposed  rule  amending  Rule 
U-49(c)  .  ZrA 

3  Memorandum  to  files,  dated 
November  25, 1946,  relating  to 
service  of  Holding  Company 
Act  Release  No.  7011 .  5 
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10 


Pages 
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George,  trustee,  in  said  mat¬ 
ter  for  directions  with  respect 
to  procedural  steps  and  (c) 
proposed  procedural  order  of 
the  District  Court  in  said  mat¬ 
ter  .  7-17 

Letter  of  Thomas  J.  Munsch, 

Jr.,  attorney  for  Philadelphia 
Company,  dated  December  3, 

1946  .  18 

Supplementary  notice  con¬ 
cerning  rule  amending  Rule 
U-49(c),  dated  December  5, 

1946  .  19 

Letter  of  Orval  L.  DuBois,  sec¬ 
retary  of  the  Securities  and 
Exchange  Commission,  dated 

December  6,  1946  .  20-21 

Telegram  of  Guggenheim  & 
Untermyer,  received  Decem- 

cember  9,  1946 .  22 

Letter  of  Philip  A.  Fleger,  gen¬ 
eral  attorney  for  Philadelphia 
Company,  dated  December  10, 

1946  .  23-24 


11  Notice  of  publication  in  Fed¬ 
eral  Register  dated  December 
13, 1946  of  supplemental  notice 
of  Securities  and  Exchange 
Commission,  entered  December 
5,  1946  . 
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12  Commission  minute  memoran¬ 
dum  dated  December  13, 1946.  26 

13  Telegram  of  Orval  L.  DuBois, 

secretary  of  the  Securities  and 
Exchange  Commission,  dated 
December  13,  1946 .  27 

14  Statement  of  data,  views  and 
comments  on  behalf  of  Phila¬ 
delphia  Company,  dated  De¬ 
cember  14, 1946,  together  with 


attachments  consisting  of 
copies  of  Items  5,  6,  8,  10,  and 
13  described  above .  28-53 

15  Views  and  comments  of  W.  D. 

George,  trustee  of  Pittsburgh 
Railways  Company,  debtor, 
filed  December  16,  1946,  to¬ 
gether  with  attachments  con¬ 
sisting  of  order  of  the  District 
Court  of  the  United  States  for 
the  Western  District  of  Penn¬ 
sylvania  in  the  Matter  of  Pitts¬ 
burgh  Railways  Company, 

Debtor,  entered  December  13, 

1946,  and  proposed  procedural 
order  submitted  to  that  Court  54-71 

16  Letter  of  Anne  X.  AJpem,  City 
Solicitor  of  the  City  of  Pitts¬ 
burgh,  dated  December  14, 

1946  .  72 


5a 

Pages  of 
Printed 
Appendix* 


33a 


34a 


35a 


43a 


56  a 


Certificate  of  Transcript. 


6a 


Item 

Pages 
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Inclusive 

Appendix* 

17 

Letter  of  Moorhead  &  Knox, 
attorneys,  dated  December  14, 
1946  . 

73-75 

58a 

18 

Letter  of  Maurice  J.  Dix,  attor¬ 
ney  for  Jules  Guggenheim,  et 
al.,  dated  December  14, 1946. . 

76-78 

60  a 

19 

Oral  argument  before  Secur- 

y 

ities  and  Exchange  Commis- 
sion,  held  on  December  20, 
1946  . 

79-130 

64a 

20 

Affidavit  of  Philip  A.  Fleger, 
general  attorney  of  Philadel¬ 
phia  Company,  sworn  to  De¬ 
cember  20,  1946 . 131-133 

108  a 

21 

Commission  minute  memoran¬ 
dum  dated  December  20, 1946. 

134 

110  a 

The  Commission  also  certifies  Holding  Company  Act 
Releases  Nos.  7237-A  and  7237-B  consisting  of  the  mem¬ 
orandum  of  views  of  the  Commission  accompanying  its 
action  amending  Rule  U-49(c)  and  the  statement  of 
such  action,  comprising  item  22,  contained  in  pages  135 
to  149  attached  hereto.  [See  printed  pages  111a  to 
134  a] 

By  the  Commission. 


/s/  Oeval  L.  DuBois 
Orval  L.  DuBois 

Secretary 


[SEAL] 

October  16,  1947 
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IL  Proceedings  Before  Securities  and  Exchange  Com¬ 
mission. 

[The  matter  printed  herein  at  pages  7  a  to  134  a  contains 
all  of  the  material,  with  the  omission  of  duplicative 
items,  certified  to  the  United  States  Court  of  Appeals  for 
the  District  of  Columbia  by  the  Securities  and  Exchange 

Commission] 


Notice  of  Proposed  Rule  Amending  Rule  U-49  (c). 

UNITED  STATES  OF  AMERICA 
Before  The 

SECURITIES  AND  EXCHANGE'COMMISSION 

At  a  regular  session  of  the  Securities  and  Exchange 
Commission,  held  at  its  office  in  the  City  of 
Philadelphia,  Pa.,  on  the  21st  day  of 
November,  A.  D.,  1946. 

Notice  of  Proposed  Rule  Amending  Rule  U-49  (c) 
Under  the  Public  Utility  Holding  Company 

Act  of  1935. 

Notice  is  hereby  given  that  the  Securities  and  Ex¬ 
change  Commission  has  under  consideration  a  proposal 
to  adopt  a  rule  amending  the  provisions  of  paragraph 
(c)  of  Rule  U-49  under  the  Public  Utility  Holding  Com¬ 
pany  Act  of  1935.  That  Rule  now  provides  for  the  ex¬ 
emption  from  the  provisions  of  the  Public  Utility  Hold¬ 
ing  Company  Act  of  certain  transactions  by  any  non¬ 
electric  and  gas  utility  subsidiary  company  of  a  reg¬ 
istered  holding  company  where  any  such  subsidiary  is 
the  subject  of  reorganization  proceedings  in  a  United 
States  court  pursuant  to  Chapter  X  of  the  Bankruptcy 
Act  and  notice  of  appearance  has  been  filed  by  the  Com- 
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mission  pursuant  to  Section  208  of  that  Act.  The  pro¬ 
posed  amendment  would  withdraw  from  the  exemption 
now  provided  by  the  Rule  any  company  which  is  the 
issuer  of  securities  or  the  obligor  under  obligations 
which  have  been  guaranteed  or  assumed  by  any  reg¬ 
istered  holding  company. 

,  The  amended  rule  is  proposed  pursuant  to  the  provi¬ 
sions  of  the  public  Utility  Holding  Company  Act  of  1935, 
particularly  Sections  3  (d)  and  20  (a)  thereof. 

Rule  U-49  (c)  as  now  in  force  is  designed  to  exempt 
from  the  otherwise  applicable  requirements  of  the  stat¬ 
ute,  certain  transactions  by  subsidiaries  of  registered 
holding  companies  in  cases  where  such  companies  are 
the  subject  of  reorganization  proceedings  under  Chapter 
X  of  the  Bankruptcy  Act  and  the  Commission  has  en¬ 
tered  a  notice  of  appearance  pursuant  to  that  statute. 
The  Rule  was  framed  on  the  basis  that  in  such  cases  the 
public  interest  and  the  interest  of  investors  would  be 
adequately  served  through  the  exercise  by  the  Commis¬ 
sion  of  its  advisory  functions  under  the  Chandler  Act, 
and  that  under  such  circumstances  compliance  with 
other  provisions  of  the  Act  might  be  unnecessary. 

The  course  of  the  Commission’s  experience  under 
Rule  U-49  (c)  has  indicated  that  there  are  certain  cir¬ 
cumstances  under  which  the  continued  existence  of  this 
exemption  may  not  be  in  the  public  interest  or  the  inter¬ 
ests  of  investors  or  consumers  and  may  hamper  the 
Commission  in  the  discharge  of  its  responsibilities  under 
Section  11  (b)  of  the  Act  as  to  registered  holding  com¬ 
panies.  There  exist  situations  in  which  the  security 
structures  of  registered  holding  companies  and  their 
subsidiaries  are  entangled  in  such  a  manner  as  to  make 
it  necessary  for  the  Commission,  in  order  properly  to 
perf  orm  its  statutory  responsibilities  with  respect  to  the 
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corporate  structure  of  a  holding  company,  to  exercise 
jurisdiction  over  reorganization  plans  and  other  trans¬ 
actions  by  its  subsidiary  companies  although  such  sub¬ 
sidiaries  may  not  be  electric  or  gas  utility  companies. 
The  purpose  of  the  proposed  amendment  is  to  withdraw 
the  exemption  from  the  type  of  case  in  which  a  reg¬ 
istered  holding  company  has  guaranteed  or  assumed  se¬ 
curities  issued  by,  or  obligations  of,  any  subsidiary  of 
such  registered  holding  company.  It  is  believed  that  the 
adoption  of  this  amendment  will  facilitate  performance 
by  the  Commission  of  its  statutory  duties,  particularly 
under  Section  11,  with  respect  to  registered  holding 
companies  and  subsidiary  companies  affected  by  this 
Rule. 

The  proposed  amendment  to  the  Rule  would  provide 
for  the  addition  of  substantially  the  following  language 
at  the  end  of  paragraph  (c)  of  the  present  Rule  U-49: 

Provided  further,  that  this  paragraph  shall  be 
inapplicable  to  any  subsidiary  company  which  is  the 
subject  of  reorganization  proceedings  (or  any  sub¬ 
sidiary  of  such  subsidiary  company  within  the 
meaning  of  Section  106  (13)  of  said  Chapter  X  or 
of  Section  2  (a)  (8)  of  the  Public  Utility  Holding 
Company  Act) ,  where  such  subsidiary  company,  or 
any  subsidiary  thereof,  is  the  issuer  of  any  securi¬ 
ties,  or  is  the  obligor  on  any  obligations,  which  have 
been  guaranteed  or  assumed  by  any  registered  hold¬ 
ing  company. 

All  interested  persons  may  submit  data,  views,  and 
comments  in  writing  to  the  Securities  and  Exchange 
Commission  at  its  main  office  at  18th  and  Locust  Streets, 
Philadelphia  3,  Pennsylvania,  on  or  before  December  9, 
1946.  In  the  event  that  any  interested  person,  in  con¬ 
nection  with  the  submission  of  such  data,  views,  or  com- 
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merits,  on  or  prior  to  the  aforesaid  date,  requests  that 
oral  argument  be  held  with  respect  to  such  proposed 
amendment,  opportunity  for  such  oral  argument  will  be 
afforded  before  the  Commission  on  December  16,  1946, 
at  2:30  PM.,  E.S.T.,  at  the  office  of  the  Commission,  18th 
and  Locust  Streets,  Philadelphia  3,  Pennsylvania.  In  the 
event  that  such  oral  argument  is  requested,  the  Secre¬ 
tary  of  the  Commission  will  notify  such  persons  as  have 
advised  the  Commission  in  writing  that  they  are  inter¬ 
ested  in  the  subject  matter  thereof.  Any  interested  per¬ 
son  desiring  oral  argument,  or  desiring  to  participate 
in  any  oral  argument  which  may  be  held,  should  notify 
the  Commission  not  later  than  December  9, 1946,  stating 
the  particular  matters  concerning  which  he  wishes  to  be 
heard,  and  the  amount  of  time  requested  for  such  argu¬ 
ment. 

By  the  Commission. 

Okval  L.  DuBois 
Orval  L.  DuBois, 

[seal]  Secretary. 

Holding  Company  Act  Release  No.  7011. 

For  IMMEDIATE  Release,  Monday,  November  25,  1946. 

SECURITIES  AND  EXCHANGE  COMMISSION 

Philadelphia 

HOLDING  COMPANY  ACT  OF  1935 
Release  No.  7011 

[The  remainder  of  this  document  is  a  copy  of  the 
Notice  of  Proposed  Rule  Amending  Rule  U-49  (c)  under 
the  Public  Utility  Holding  Company  Act  of  1935,  as 
contained  in  pages  7  a  to  10  a  hereof.] 
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Memorandum. 

November  25, 1946 

Memorandum  to  Files: 

The  records  of  the  Commission  show  that  Release 
No.  7011  under  the  Public  Utility  Holding  Company  Act 
of  1935,  was  ordered  reproduced  for  issuance  on  No¬ 
vember  22, 1946  and  was  mailed  to  the  following  classes 
as  shown  on  the  Commission’s  mailing  lists : 

Classes  5  and  6 

James  Hindle 
James  Hindle 

Records  Officer 


Notice  of  Publication. 

December  2,  1946 

Notice  of  Publication  in  Federal  Register 

A  copy  of  the  Federal  Register  received  by  the 
Securities  and  Exchange  Commission  indicated  that  the 
notice  of  this  Commission  entered  November  21,  1946, 
of  proposed  rule  amending  Rule  U-49(c)  under  the 
PUHCA  of  1935  was  published  as  Document  No.  46-20906 
at  page  13942  of  No.  232  of  Volume  11  of  the  Federal 
Register  for  November  28, 1946. 

James  Hindle 
James  Hindle 
Records  Officer 
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Letter  of  Philip  A.  Fleger. 

Law  Offices 
Philadelphia  Company 
and 

SUBSIDIARY  COMPANIES 

435  Sixth  Avenue 
Pittsburgh  19,  Pa. 

November  29, 1946. 

Mr.  Orval  DuBois,  Secretary, 

Securities  and  Exchange  Commission, 

18th  and  Locust  Streets, 

Philadelphia  3,  Pennsylvania. 

Dear  Sir: 

'  We  acknowledge  receipt  on  November  25,  1946  of 
your  Notice  dated  November  21, 1946  entitled  “Notice  of 
Proposed  Rule  Amending  Rule  U-49  (c)  under  the  Pub¬ 
lic  Utility  Holding  Company  Act  of  1935”.  We  note 
that  your  notice  requires  that  any  interested  person 
desiring  to  submit  data,  views  and  comments  with  re¬ 
spect  to  the  proposed  amendment  to  Rule  U-49  must  do 
so  on  or  before  December  9,  1946,  and  that  opportunity 
for  oral  argument  will  be  afforded  before  the  Commis¬ 
sion  on  December  16,  1946. 

Philadelphia  Company  will  desire  to  submit  data, 
views  and  comments  with  respect  to  the  proposed 
amendment  of  Rule  U-49  and  will  desire  oral  argument 
thereon.  It  will  be  interested,  particularly,  in  the  im¬ 
pact  of  the  proposed  amendment  to  Rule  U-49  insofar 
as  the  proposed  amendment  may  affect,  or  be  considered 
to  affect,  the  pending  reorganization  proceedings  (under 
Section  77B  and  Chapter  X  of  the  Bankruptcy  Act)  of 
Pittsburgh  Railways  Company,  a  subsidiary  of  Phila¬ 
delphia  Company. 
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Philadelphia  Company,  however,  will  be  unable,  for 
the  reasons  hereinafter  stated,  adequately  to  submit 
data,  views  and  comments  on  or  before  December  9, 
1946,  and  will  be  unable  adequately  to  prepare  for  oral 
argument  by  December  16, 1946.  Philadelphia  Company 
requests,  therefore,  that  the  time  for  submitting  data, 
views  and  comments  with  respect  to  the  proposed 
amendment  to  Rule  U-49  be  postponed  to  not  earlier 
than  December  30, 1946,  and  that  the  time  for  oral  argu¬ 
ment  with  respect  thereto  be  postponed  to  not  earlier 
than  January  13,  1947.  In  support  of  this  request  for 
extension  of  time,  we  assign  the  following  reasons: 

1.  Prior  to  receipt  of  your  Commission’s  Notice  of 
November  21,  we  received  notice  of  a  motion  on  behalf 
of  the  Trustee  of  Pittsburgh  Railways  Company,  debtor, 
to  be  heard  on  December  3,  1946  by  the  Bankruptcy 
Court  before  which  the  reorganization  proceedings  of 
Pittsburgh  Railways  Company  are  being  conducted.  This 
motion,  a  copy  of  which  is  enclosed  herewith,  deals  with 
the  procedure  to  be  followed  in  the  future  course  of  the 
reorganization  proceedings  of  Pittsburgh  Railways 
Company.  We  are  currently  engaged  in  preparation  for 
the  said  hearing  to  be  held  on  December  3,  1946.  The 
conflict  between  the  time  for  this  hearing  and  the  time 
for  submission  of  data,  views  and  comments  with  re¬ 
spect  to  the  proposed  amendment  to  Rule  U-49  on  or 
before  December  9, 1946,  makes  it  impossible  to  do  jus¬ 
tice  to  the  latter. 

2.  We  believe  that  the  action  taken  by  the  Bank¬ 
ruptcy  Court  in  the  reorganization  proceedings  pursuant 
to  the  hearing  on  December  3,  will  be  material  for 
the  consideration  of  the  Commission  in  connection  with 
the  proposed  amendment  to  Rule  U-49.  Before  sub¬ 
mitting  data  with  respect  to  Rule  U-49,  therefore,  we 
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desire  to  have  an  interval  after  the  hearing  on  Decem¬ 
ber  3  in  the  bankruptcy  reorganization  proceedings,  suf¬ 
ficient  to  permit  the  Bankruptcy  Court  to  make  its  ruling 
with  respect  to  the  procedure  which  it  desires  to  follow, 
to  permit  counsel  to  study  that  ruling,  and  possibly  to 
incorporate  reference  thereto  in  the  data  to  be  submitted 
to  the  Commission  regarding  Rule  U-49. 

3.  It  is  necessary  for  Philadelphia  Company  to 
obtain  certain  information  to  assist  it  in  the  preparation 
of  its  statement  of  data,  views  and  comments  with  re¬ 
spect  to  the  proposed  amendment  to  Rule  U-49.  It  ap¬ 
pears  to  us  to  be  difficult,  if  not  impossible,  to  collect 
this  information  in  time  to  make  use  of  it  in  a  statement 
to  be  submitted  to  the  Commission  on  or  before  Decem¬ 
ber  9, 1946.  Some  of  this  information  and  data  is  in  the 
possession  of  your  Commission,  and  we  are  therefore 
addressing  to  your  Commission  requests  for  informa¬ 
tion  later  in  this  letter. 

In  order  to  enable  it  to  submit  data,  views  and  com¬ 
ments  with  respect  to  the  proposed  amendment  to  Rule 
U-49,  Philadelphia  Company  desires  to  obtain  from  the 
Commission  the  following  information : 

1.  Are  there  any  companies  (other  than  those  in¬ 
cluded  among  Pittsburgh  Railways  Company  and  its 
underlier  companies)  which 

(a)  are  subsidiaries,  other  than  gas  or  electric  sub¬ 
sidiaries,  of  a  registered  holding  company,  and 

(b)  are  in  reorganization  under  Chapter  X  or  Sec¬ 
tion  77B  of  the  Bankruptcy  Act,  and 

(c)  are  the  issuers  of  securities,  or  the  obligors  on 
any  obligations,  which  have  been  guaranteed  or 
assumed  by  any  registered  holding  company? 

If  there  are  any  such  companies,  will  you  please  in¬ 
dicate  their  identity. 
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2.  The  Commission’s  Notice  dated  November  21, 
1946  recites  that: 

“The  course  of  the  Commission's  experience  under 
Rule  U-49  (c)  has  indicated  that  there  are  certain 
circumstances  under  which  the  continued  existence 
of  this  exemption  may  not  be  in  the  public  interest 
or  the  interests  of  investors  or  consumers  and  may 
hamper  the  Commission  in  the  discharge  of  its  re¬ 
sponsibilities  under  Section  11  (b)  of  the  Act  as  to 
registered  holding  companies.” 

Will  you  please  indicate  the  nature  of  the  experi¬ 
ence  referred  to  in  the  above  quoted  paragraph,  and  will 
you  please  advise  us  as  to  the  identity  of  the  companies 
in  connection  with  which  this  experience  was  obtained? 

3.  The  Commission’s  Notice  dated  November  21, 
1946  recites  that: 

“There  exist  situations  in  which  the  security  struc¬ 
tures  of  registered  holding  companies  and  their  sub¬ 
sidiaries  are  entangled  in  such  a  manner  as  to  make 
it  necessary  for  the  Commission,  in  order  properly 
to  perform  its  statutory  responsibilities  with  re¬ 
spect  to  the  corporate  structure  of  a  holding  com¬ 
pany,  to  exercise  jurisdiction  over  reorganization 
plans  and  other  transactions  by  its  subsidiary  com¬ 
panies  although  such  subsidiaries  may  not  be  elec¬ 
tric  or  gas  utility  companies.” 

Will  you  please  advise  us  as  to  the  identity  of  the 
situations  to  which  the  above  quotation  refers? 

We  would  appreciate  your  giving  us  an  answer  to 
the  foregoing  questions,  on  behalf  of  the  Commission,  at 
your  earliest  convenience. 

Yours  very  truly, 

Philip  A^  Plegek 


EncL 
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Notice  of  Motion. 


In  The 

DISTRICT  COURT  OF  THE  UNITED  STATES 
For  the  Western  District  of  Pennsylvania 

i 

In  the  Matter  of — 

Pittsburgh  Railways 
Company, 

Debtor 
Notice  of  Motion. 

[Attached  to  letter  of  Philip  A.  Fleger  dated 
November  29, 1946] 

To:  Attorneys  who  have  actively  participated  in  the 
Proceedings  for  the  Reorganization  of  Pittsburgh 
Railways  Company ,  Debtor : 

Please  take  notice  that  the  undersigned  will  bring 
the  attached  Motion  on  for  hearing  before  the  above 
Court  in  Court  Room  No.  3  Federal  Building,  Pittsburgh, 
Pennsylvania,  on  December  3, 1946  at  10:00  o’clock  A.M. 
of  that  day,  or  as  soon  thereafter  as  counsel  can  be 
heard. 

J.  Henry  O’Neill, 

J.  Garfield  Houston, 

Wells  Fay, 

Blaxter,  O’Neill  &  Houston, 

Attorneys  for  Trustees  of 
Pittsburgh  Railways  Company ,  debtor. 
1307  Oliver  Building 
Pittsburgh  22,  Pennsylvania 

November  20, 1946 


In  Proceedings  for  the 
Reorganization  of  a 
»  Corporation 
No.  20225  in 
Bankruptcy 


Motion  of  W.  D.  George ,  Trustee. 
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In  The 

DISTRICT  COURT  OF  THE  UNITED  STATES 
For  the  Western  District  of  Pennsylvania 


In  the  Matter  of — 
Pittsburgh  Railways 
Company, 

Debtor 


In  Proceedings  for  the 
Reorganization  of  a 
Corporation 
No.  20225  in 
Bankruptcy- 


Motion  of  W.  D.  George,  Trustee. 

For  Directions  With  Respect  to  Procedural  Steps 
[Attached  to  letter  of  Philip  A.  Fleger  dated 
November  29, 1946] 

W.  D.  George,  Trustee  of  Pittsburgh  Railways  Com¬ 
pany,  debtor,  and  of  Pittsburgh  Motor  Coach  Company, 
subsidiary,  moves  the  Court  to  enter  an  Order  directing 
and  prescribing  the  procedural  steps  to  be  next  taken  in 
the  within  reorganization  proceeding  in  the  form  of  the 
Order  hereto  attached,  or  with  such  modifications  or 
changes  therein  as  the  Court  may  consider  advisable 
after  hearing  upon  this  Motion. 

This  Motion  is  made  for  the  following  reasons, 
among  others : 

a.  On  May  7, 1946,  the  United  States  Circuit  Court 
of  Appeals  for  the  Third  Circuit  reversed  the  decision  of 
this  Court  entered  April  30,  1945  which  dismissed  the 
petition  of  the  City  of  Pittsburgh  filed  October  23, 1942, 
praying,  inter  alia,  that  this  Court  assume  and  exercise 
jurisdiction  over  the  properties  of  the  underlying  com¬ 
panies  of  Pittsburgh  Railways  Company  for  the  pur¬ 
pose  of  a  system-wide  reorganization,  and  remanded  the 
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case  to  this  Court  for  further  proceedings  not  incon¬ 
sistent  with  the  opinion  of  the  said  Circuit  Court.  On 
October  14,  1946,  the  United  States  Supreme  Court  re¬ 
fused  to  grant  writs  of  certiorari  to  review  the  said  de¬ 
cision  of  the  Circuit  Court,  and  the  mandate  of  the 
Circuit  Court  has  now  been  issued  to  this  Court. 

b.  It  is  considered  important  that  this  Court  now 
enter  directions  with  respect  to  the  procedural  steps  to 
be  next  taken  in  order  to  expedite  this  reorganization 
proceeding  in  an  orderly  way  and  in  a  manner  consistent 
with  the  aforesaid  decision  of  the  Circuit  Court. 


J.  Henry  O’Neill 
J.  Garfield  Houston 
Wells  Fay 

Blaxter,  O’Neill  &  Houston, 

Attorneys  for  Trustees  of  Pittsburgh 
Railways  Company,  debtor  and  Pitts¬ 
burgh  Motor  Coach  Company,  subsid¬ 
iary. 

1307  Oliver  Building 
Pittsburgh  22,  Pennsylvania 
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In  The 

DISTRICT  COURT  OF  THE  UNITED  STATES 
For  the  Western  District  of  Pennsylvania 


In  the  Matter  of — 
Pittsburgh  Railways 
Company, 

Debtor 

Order  of 


In  Proceedings  for  the 
Reorganization  of  a 
Corporation 
No.  20225  in 
Bankruptcy 

Court. 


[Attached  to  letter  of  Philip  A.  Fleger  dated 
November  29,  1946] 

There  having  come  on  for  hearing  before  a  Judge 

of  this  Court  on  December _ _  1946  the  Motion  of  W. 

D.  George,  Trustee  of  Pittsburgh  Railways  Company, 
debtor,  and  of  Pittsburgh  Motor  Coach  Company,  sub¬ 
sidiary,  requesting  this  Court  to  now  enter  directions 
with  respect  to  the  procedural  steps  to  be  next  taken  in 
order  to  expedite  a  reorganization  of  the  Pittsburgh 
Railways  Company  transportation  system;  and 

It  appearing  that  on  April  30,  1945  this  Court  dis¬ 
missed  the  petition  of  the  City  of  Pittsburgh  filed  Oc¬ 
tober  23,  1942  praying,  inter  alia,  that  this  Court  as¬ 
sume  and  exercise  jurisdiction  over  the  properties  of 
underlying  companies  for  the  purpose  of  a  system-wide 
reorganization;  and  it  further  appearing  that  on  May  7, 
1946  the  United  States  Circuit  Court  of  Appeals  for  the 
Third  Circuit  reversed  the  aforesaid  judgment  of  this 
Court  and  remanded  the  case  for  further  proceedings 
not  inconsistent  with  the  opinion  of  the  said  Circuit 
Court;  and  it  further  appearing  that  on  October  14, 1946 
the  United  States  Supreme  Court  refused  to  grant  writs 
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of  certiorari  to  review  the  said  decision  of  the  Circuit 
Court,  and  that  the  mandate  of  the  Circuit  Court  has 
now  been  issued  to  this  Court;  and 

Notice  of  the  intended  presentation  of  the  Trustee’s 
aforesaid  motion  having  been  given  to  attorneys  of  in¬ 
terested  parties  who  have  actively  participated  in  this 
proceeding,  and  the  Court  having  heard  all  attorneys 
who  appeared  and  desired  to  be  heard  at  the  hearing  held 
in  connection  with  said  motion  and  having  carefully  con¬ 
sidered  the  views  expressed  by  said  attorneys;  and 

This  Court  being  of  the  opinion  that  the  sequence 
of  procedural  steps  hereinafter  prescribed  will  best  ex¬ 
pedite  this  reorganization  proceeding  in  an  orderly  way 
and  in  a  manner  consistent  with  the  aforesaid  opinion 
of  the  Circuit  Court,  now,  this  ....  day  of  December, 
1946,  It  is  ordered  as  follows: 

1.  Pursuant  to  the  decision  of  the  United  States 
Circuit  Court  of  Appeals  for  the  Third  Circuit  of  May 
7,  1946,  this  reorganization  shall  henceforth  proceed 
upon  the  assumption  that  this  Court  possesses  and  will 
exercise  in  this  proceeding  such  jurisdiction  over  the 
properties  of  the  underlying  companies  and/or  over  the 
underlying  companies  as  may  be  required  to  effect  a 
system-wide  reorganization  of  the  Pittsburgh  Railways 
Company  and  the  underlying  companies. 

2.  The  Order  of  this  Court  of  November  7,  1945 
directing  W.  D.  George,  Trustee,  to  conduct  an  investi¬ 
gation  and  examination  under  Sections  167  and  21(a) 
of  the  Bankruptcy  Act  for  the  purpose  of  ascertaining 
whether  possible  claims  or  causes  of  action  are  available 
to  the  estate  against  Philadelphia  Company  or  any  other 
party,  and  whether  there  are  grounds  for  the  equitable 
limitation  or  subordination  of  r.laimg  filed  by  Philadel- 
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phia  Company  in  this  proceeding,  is  hereby  amended  by 
deleting  from  paragraph  3  thereof  the  following: 

“that  the  examination  shall  be  limited  and  restricted 
to  matters  relevant  and  material  to  a  reorganization 
of  the  debtor,  Pittsburgh  Railways  Company,  and 
its  subsidiary,  Pittsburgh  Motor  Coach  Company, 
and  further,” 

it  being  intended  by  such  amendment  to  have  the  investi¬ 
gation  and  examination  applicable  to  matters  relevant 
and  material  to  a  reorganization  of  the  Pittsburgh 
Railways  Company  transportation  system  and  not  only 
to  the  debtor,  Pittsburgh  Railways  Company,  and  its 
subsidiary,  Pittsburgh  Motor  Coach  Company. 

3.  The  investigation  and  examination  directed  by 
the  aforesaid  Order  of  this  Court  of  November  7,  1945, 
as  amended,  shall  be  expedited  and  every  effort  made 
to  conclude  them  not  later  than  January  31,  1947;  and 
within  thirty  days  after  the  conclusion  of  the  said  in¬ 
vestigation  and  examination,  W.  D.  George,  Trustee, 
shall  file  in  this  Court  his  report  thereon. 

4.  The  said  Trustee  shall  prepare  and  file  in  this 
Court  as  soon  as  reasonably  practicable,  but  not  later 
than  five  months  from  the  date  of  this  Order,  such 
amendments  to  the  Trustee’s  Amended  Revised  Plan  of 
Reorganization  now  on  file  in  this  Court  as  are  necessary 
to  reflect  the  aforesaid  decision  of  the  Circuit  Court  and 
such  other  changes  as  the  Trustee  may  deem  advisable. 

5.  Within  thirty  days  after  the  filing  of  the  Trus¬ 
tee’s  report  referred  to  in  paragraph  3  of  this  Order  this 
Court  will,  by  further  order,  refer  to  Watson  B.  Adair, 
Special  Master,  for  hearing  to  be  begun  on  a  date  to  be 
fixed  by  this  Court,  the  Amended  Revised  Plan  of  Re¬ 
organization  now  on  file  or,  if  the  Trustee  has  at  such 
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time  filed  his  amendments  thereto,  the  said  Amended  Re¬ 
vised  Plan  of  Reorganization  with  the  Trustee’s  amend¬ 
ments.  The  first  matters  to  be  considered  by  the  Special 
Master  upon  such  hearing  shall  be  the  claims  of  Phila¬ 
delphia  Company  filed  in  this  proceeding  and  objections 
thereto,  and  also  petitions  or  objections  which  have  been 
or  may  be  filed  respecting  the  limitation  or  subordina¬ 
tion  of  such  claims.  In  connection  therewith  the  Special 
Master  may  hear  matters  respecting  claims  of  others 
than  Philadelphia  Company,  which  are  now  or  may 
hereafter  be  filed  against  the  debtor  and  its  underlying 
companies  in  so  far  as  such  matters  may  be  necessary 
to  a  determination  of  the  question  of  the  limitation  or 
subordination  of  claims  of  Philadelphia  Company.  At 
the  conclusion  of  the  hearing  upon  the  Philadelphia 
Company  claims  the  Special  Master  shall  adjourn  the 
hearing  and  as  soon  as  practicable  thereafter  file  in  this 
Court  his  report  and  recommendations  with  respect  only 
to  the  matter  of  the  limitation  or  subordination  of  claims 
of  Philadelphia  Company. 

6.  A  hearing  will  be  held  before  a  Judge  of  this 
Court  upon  the  said  report  of  the  Special  Master  dealing 
with  the  matter  of  the  limitation  or  subordination  of 
claims  of  Philadelphia  Company,  and  upon  any  excep¬ 
tions  filed  thereto  in  writing  within  twenty  days  after 
the  filing  of  said  report,  upon  a  date  to  be  fixed  by  sub¬ 
sequent  order  of  this  Court  and  of  which  date  at  least 
ten  days’  notice  shall  be  given  by  mail  by  W.  D.  George, 
Trustee,  to  all  interested  parties. 

7.  As  soon  as  practicable,  but  not  earlier  than 
thirty  days  after  the  entry  of  an  Order  of  Court  adjudi¬ 
cating  the  question  of  the  limitation  or  subordination 
of  claims  of  Philadelphia  Company,  the  Special  Master 
shall,  after  notice  to  all  interested  parties,  resume  the 
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hearing  on  the  plan  and  all  amendments  thereto.  At 
the  earliest  date  practicable  after  the  conclusion  of  such 
hearing  the  Special  Master  shall  file  in  this  Court  a  re¬ 
port  on  the  plan  and  any  amendments  thereto  and  on 
any  alternative  plans  which  may  be  proposed,  as  pro¬ 
vided  in  Section  169  of  the  Bankruptcy  Act,  together 
with  his  recommendation  respecting  what  plan  or  plans 
should  be  regarded  as  worthy  of  consideration  by  a 
Judge  of  this  Court  for  the  purposes  of  Section  172  of 
said  Act. 

8.  The  Special  Master  is  directed  to  proceed  with 
hearings  on  claims  generally,  which  have  heretofore  by 
Order  of  this  Court  been  referred  to  him,  at  such  time 
as  the  Special  Master  deems  appropriate  in  the  course 
of  carrying  out  the  aforesaid  procedural  steps. 

9.  W.  D.  George,  Trustee,  shall,  within  ten  days 
from  the  date  hereof,  cause  this  Order  to  be  printed 
and  a  copy  thereof  to  be  mailed  to  Pittsburgh  Railways 
Company,  debtor,  and  to  Pittsburgh  Motor  Coach  Com¬ 
pany,  subsidiary,  their  creditors,  claimants,  stock¬ 
holders,  bondholders  and  the  indenture  trustees  under 
their  bond  issues  as  the  same  appear  on  the  books  and 
records  of  the  debtor  and  the  subsidiary  and/or  on  the 
proofs  of  claims  filed  in  the  above  reorganization  pro¬ 
ceeding;  to  the  subsidiaries  and  affiliated  companies  of 
the  debtor,  and  their  creditors,  stockholders,  bond¬ 
holders  and  the  indenture  trustees  under  their  bond  is¬ 
sues,  as  the  same  appear  on  the  books  and  records  of 
the  debtor;  to  all  the  intervenors  in  the  reorganization 
proceeding,  to  the  Securities  and  Exchange  Commission 
and  to  the  Secretary  of  the  Treasury. 
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Letter  of  Thomas  J.  Munsch,  Jr. 

LAW  OFFICES  PHILADELPHIA  COMPANY 
and  Subsidiary  Companies 
435  Sixth  Avenue,  Pittsburgh  19,  Pa 

December  3,  1946 

Mr.  Orval  DuBois,  Secretary 
Securities  and  Exchange  Commission 
18th  and  Locust  Streets 
Philadelphia  3,  Pennsylvania 

Dear  Sir: 

In  Mr.  Fleger’s  absence  from  the  office  due  to  ill¬ 
ness,  I  wish  to  supplement  his  letter  to  you  dated 
November  29,  1946,  in  the  matter  of  your  Commission’s 
proposed  amendment  to  Rule  U-49  under  the  Public 
Utility  Holding  Company  Act,  as  described  in  your 
Notice  dated  November  21, 1946.  Our  letter  of  Novem¬ 
ber  29  requested  that  the  time  for  submitting  data, 
views  and  comments  be  postponed  to  not  earlier  than 
December  30,  1946  and  that  the  time  for  oral  argument 
be  postponed  to  not  earlier  than  January  13,  1946.  In 
support  of  this  request,  reference  was  made,  among 
other  things,  to  the  fact  that  a  hearing  had  been 
scheduled  for  December  3,  1946,  by  the  Bankruptcy 
Court  before  which  the  reorganization  proceedings  of 
Pittsburgh  Railways  Company  are  being  conducted. 

It  is  the  purpose  of  this  letter  to  advise  you  that 
the  said  hearing  before  the  Bankruptcy  Court,  origi¬ 
nally  scheduled  for  December  3, 1946,  has  been  postponed 
by  the  Court  to  December  9,  1946.  This  is  the  same 
date  on  or  before  which  we  are  required  by  your  Notice 
of  November  21  to  submit  data,  views  and  comments 
with  respect  to  the  proposed  amendment  to  Rule  U-49. 
The  change  of  hearing  date  by  the  Bankruptcy  Court 
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thus  intensifies  the  conflict  between  the  task  of  prepar¬ 
ing  for  the  hearing  before  the  Court  and  the  task  of 
preparing  to  submit  data,  views  and  comments  to  your 
Commission.  We  bring  the  Court’s  change  of  its  hearing 
date  to  your  attention,  therefore,  as  an  additional  reason 
for  the  postponement  requested  in  our  letter  of  Novem¬ 
ber  29. 

Yours  very  truly, 

Thomas  J.  Munsch,  Jr. 


Supplementary  Notice  Concerning  Buie 
Amending  Rule  U-49  (c). 


UNITED  STATES  OF  AMERICA 
Before  the 

SECURITIES  AND  EXCHANGE  CO 


iWil 


[SSION 


At  a  regular  session  of  the  Securities  and  Exchange 
Commission,  held  at  its  office  in  the  City  of 
Philadelphia,  Pa.,  on  the  5th  day  of 
December,  1946. 


Supplementary  Notice  Concerning  Proposed  Rule 
Amending  Rule  U-49  (c)  Under  the  Public  Utility 
Holding  Company  Act  of  1935. 

All  interested  persons  are  advised  that,  at  the  re¬ 
quest  of  Philadelphia  Company,  a  registered  holding 
company,  the  Commission  has  extended  from  December 
9,  1946  until  December  16,  1946,  the  time  within  which 
interested  persons  may  submit  data,  views,  and  com¬ 
ments  with  respect  to  the  proposed  amendment  to  Rule 
U-49(c)  under  the  Public  Utility  Holding  Company  Act 
of  1935,  which  proposed  amendment  is  set  forth  in  the 
notice  previously  issued  on  November  21,  1946,  and 
published  in  the  Federal  Register  and  in  Holding  Com- 
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pany  Act  Release  No.  7011.  The  Commission  has  also 
postponed  the  date  upon  which  oral  argument  will  be 
heard  from  December  16, 1946  to  December  20,  1946,  at 
10:00  A.  M.,  E.  S.  T.  Any  interested  person  desiring 
oral  argument  who  has  not  already  so  advised  the 
Commission  should  notify  the  Commission  not  later 
than  December  16,  1946,  stating  the  particular  matters 
concerning  which  he  desires  to  be  heard,  and  the  amount 
of  time  requested  for  such  argument. 

By  the  Commission. 

Orval  L.  DuBois 
Orval  L.  DuBois 

Secretary 


Letter  of  Orval  L.  DuBois. 

Philadelphia  3,  Pennsylvania 

December  6,  1946 

Philip  A.  Fleger,  Esq. 

General  Attorney 
Philadelphia  Company 
435  Sixth  Avenue 
Pittsburgh  19,  Pa. 

Re:  Proposed  amendments  to  Rule  U-49(c)  under 
the  Public  Utility  Holding  Company  Act  of 
1935. 

Dear  Sir: 

Receipt  is  acknowledged  of  your  letter  dated  No¬ 
vember  29,  1946,  and  of  Mr.  Munsch’s  letter  dated 
December  3,  1946,  with  reference  to  the  Commission’s 
“Notice  of  Proposed  Rule  Amending  Rule  U-49(c) 
Under  the  Public  Utility  Holding  Company  Act  of  1935.” 
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In  your  letter  you  state  that  your  client,  Phila¬ 
delphia  Company,  desires  to  submit  data,  views,  and 
comments  with  respect  to  the  proposed  amendment, 
and  requests  oral  argument  thereon.  In  your  letter  you 
request  that  the  time  for  submission  of  views  be  ex¬ 
tended  and  the  date  for  oral  argument  be  postponed. 
You  also  propound  certain  questions  with  respect  to 
matters  contained  in  the  Commission’s  Notice. 

Your  communication  has  been  considered  by  the 
Commission.  The  Commission  will  welcome  any  data, 
views,  or  comments  which  your  clients  may  wish  to 
submit  with  respect  to  the  proposed  amendment  to  the 
Rule,  and  will  be  pleased  to  hear  any  oral  argument 
which  you  may  care  to  present  with  respect  thereto. 

As  to  your  request  for  postponement,  it  is  the 
determination  of  the  Commission  that  the  public  inter¬ 
est  and  the  interests  of  investors  do  not  justify  a  long 
postponement  of  the  character  requested.  However,  in 
view  of  the  fact  that  you  are  required  to  prepare,  on 
behalf  of  your  clients,  for  a  court  hearing  on  December 
9th,  the  Commission  has  granted  an  extension  until 
December  16,  1946,  for  the  submission  of  data,  views 
and  comments,  and  has  postponed  the  oral  argument 
until  December  20,  1946,  at  10  A.  M. 

You  inquire  in  your  letter  as  to  the  number  of 
companies  to  which  the  proposed  amendment  would  be 
applicable,  and  request  some  elaboration  as  to  certain 
matters  in  the  Commission’s  Notice  concerning  the 
Commission’s  experience  under  the  present  exemptive 
rule.  In  so  far  as  the  Commission  is  presently  advised, 
the  proposed  amendment  to  Rule  U-49(c)  would  be 
applicable  primarily  to  Pittsburgh  Railways  Company, 
Pittsburgh  Motor  Coach  Company,  and  any  other  sub- 
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sidiaries  of  your  client  which  may  be  parties  in  the  pend¬ 
ing  Chapter  X  reorganization  proceedings.  The  refer¬ 
ence  in  the  Commission’s  Notice  to  the  Commission’s 
experience  under  Rule  U-49  ( c ) ,  as  to  which  you  inquire 
in  your  letter,  concerns  primarily  the  situation  which 
has  been  presented  by  Philadelphia  Company  and  its 
subsidiaries,  including  particularly  Pittsburgh  Railways 
Company  and  the  latter’s  subsidiaries.  The  existence  of 
the  guarantees  by  Philadelphia  Company  of  securities 
and.  obligations  of  Pittsburgh  Railways  Company  and 
various  of  its  subsidiaries  and  other  intrasystem  ar¬ 
rangements,  particularly  when  considered  in  the  light 
of  the  very  complicated  corporate  structure  of  Phila¬ 
delphia  Company  and  its  many  subsidiaries,  has  ren¬ 
dered  particularly  difficult  the  solution  of  the  reorgani¬ 
zation  problems  of  these  various  companies.  The  facts 
concerning  the  corporate  structure  of  this  holding  com¬ 
pany  system  are  more  fully  elaborated  in  the  Com¬ 
mission’s  Notice  instituting  proceedings  pursuant  to 
Section  11(b)  relating  to  Philadelphia  Company  and  its 
subsidiaries,  which  was  issued  yesterday  by  the  Com¬ 
mission  and  a  copy  of  which  has  been  mailed  to  your 
client  under  separate  cover. 

Very  truly  yours, 

Orval  L.  DuBois 

Orval  L.  DuBois 

Secretary 
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Telegram  of  Guggenheimer  &  Untermyer. 

WU  T130  61 

CD  NEW  YORK  NY  9  408P 

SECURITIES  AND  EXCHANGE  COMMISSION 
PURSUANT  TO  HOLDING  COMPANY  ACT  RELEASE  NO  7011 
NOTICE  IS  HEREBY  GIVEN  THAT  CHRISTIAN  A  JOHNSON  AND 
KENT  COCHRAN,  STOCKHOLDERS  AND  DIRECTORS  OF 
STANDARD  GAS  &  ELECTRIC  COMPANY  ARE  INTERESTED 
IN  PROPOSED  AMENDMENT  TO  RULE  U-49  AND  FOXX  FAVOR 
SUCH  AMENDMENT.  IN  THE  EVENT  ORAL  ARGUMENT  IS 
REQUESTED  BY  PERSONS  OPPOSED  TO  AMENDMENT  WE 
DESIRE  NOTICE  AND  AN  OPPORTUNITY  TO  BE  HEARD. 

GUGGENHEIMER  &  UNTERMYER 

NO  7011  U-49 


Letter  of  Philip  A.  Fleger. 

Law  Offices 

PHILADELPHIA  COMPANY 
and  Subsidiary  Companies 
435  Sixth  Avenue,  Pittsburgh  19,  Pa. 

December  10,  1946. 

Mr.  Orval  DuBois,  Secretary, 

Securities  and  Exchange  Commission, 

18th  and  Locust  Streets, 

Philadelphia  3,  Pennsylvania. 

Dear  Sir: 

We  received  yesterday  your  letter  of  December  6 
in  reply  to  our  letter  of  November  29  as  supplemented 
by  Mr.  Munsch’s  letter  of  December  6.  In  our  letter  of 
November  29  we  asked  the  following  question  of  the 
Commission: 

“1.  Are  there  any  companies  (other  than  those  in¬ 
cluded  among  Pittsburgh  Railways  Company  and 
its  underlier  companies)  which 
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(a)  are  subsidiaries,  other  than  gas  or  electric 
subsidiaries,  of  a  registered  holding  com¬ 
pany,  and 

(b)  are  in  reorganization  under  Chapter  X  or 
Section  77B  of  the  Bankruptcy  Act,  and 

(c)  are  the  issuers  of  securities,  or  the  obligors 
on  any  obligations,  which  have  been  guar¬ 
anteed  or  assumed  by  any  registered  hold¬ 
ing  company? 

If  there  are  any  such  companies,  will  you  please 
indicate  their  identity.” 

Your  letter  of  December  6  contains  the  following 
reply: 

“In  so  far  as  the  Commission  is  presently  advised, 
the  proposed  amendment  to  Rule  U-49  (c)  would  be 
applicable  primarily  to  Pittsburgh  Railways  Com- 
!  pany,  Pittsburgh  Motor  Coach  Company,  and  any 
other  subsidiaries  of  your  client  [i.e.  Philadelphia 
Company]  which  may  be  parties  in  the  pending 
Chapter  X  reorganization  proceedings.” 

We  assume  that  your  language  is  intended  to  an¬ 
swer  our  question  of  November  29  in  the  negative,  and 
that  it  is  the  intent  of  your  letter  that  there  are  no 
companies  other  than  those  included  among  the  street 
railway  and  traction  subsidiaries  of  Philadelphia  Com¬ 
pany  which  meet  the  description  set  forth  in  our 
question  of  November  29.  If  our  assumption  is  incor¬ 
rect,  will  you  kindly  so  advise  us. 

In  response  to  the  second  and  third  questions  in 
our  letter  of  November  29,  which  dealt  with  the  experi¬ 
ence  and  situations  referred  to  in  your  Commission’s 
Notice  of  November  21,  your  letter  of  December  6  re¬ 
plies  by  saying: 
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“The  reference  in  the  Commission's  Notice  to  the 
Commission’s  experience  under  Rule  U-49(c) ,  as  to 
which  you  inquire  in  your  letter,  concerns  primarily 
the  situation  which  has  been  presented  by  Phila¬ 
delphia  Company  and  its  subsidiaries,  including 
particularly  Pittsburgh  Railways  Company  and  the 
latter’s  subsidiaries”. 

We  assume  that  the  intent  of  your  language  was 
to  advise  us  that  your  Commission’s  experience  con¬ 
cerned  only  the  situation  presented  by  Philadelphia 
Company  and  its  subsidiaries,  including  particularly 
Pittsburgh  Railways  Company  and  the  latter’s  subsidi¬ 
aries.  If,  however,  our  assumption  is  incorrect,  or  if 
your  experience  concerns  secondarily  companies  other 
than  those  enumerated,  we  ask  that  you  so  advise  us 
and  that  you  make  reference  to  the  situations  with  re¬ 
spect  to  such  secondary  experience,  if  any,  was  obtained. 

In  view  of  the  facts  as  they  now  appear  in  the  light 
of  your  letter  of  December  6,  it  appears  to  us  that  the 
question  of  the  proposed  amendment  to  Rule  U-49  is 
one  which  should  be  decided  only  after  a  hearing  at 
which  evidence  may  be  presented,  and  that  such  a  hear¬ 
ing  should  precede  oral  argument  before  your  Commis¬ 
sion.  We  request,  therefore,  on  behalf  of  Philadelphia 
Company,  that  a  hearing  be  held  on  the  proposed  amend¬ 
ment  to  Rule  U-49,  and  that  such  hearing  be  so  con¬ 
ducted  as  to  accomplish  the  following  purposes: 

1.  That  all  parties  may  be  apprised  of  the  facts 
upon  which  any  decision  to  adopt  the  proposed  amend¬ 
ment  to  Rule  U-49  is  predicated,  and  that  cross- 
examination  of  witnesses  be  permitted. 

2.  That  rebuttal  evidence  may  be  introduced  by 
any  interested  party. 
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3.  That  each  party  may  be  apprised  of  the  data, 
views,  comments  and  evidence  of  parties  other  than 
itself. 

4.  That  a  stenographic  record  may  be  made  of  the 
evidence  in  support  of,  and  in  opposition  to,  the  pro¬ 
posed  amendment. 

Philadelphia  Company  further  requests  that  it  be 
advised  as  to  the  course  of  procedure  which  your 
Commission  proposes  to  follow  with  respect  to  the 
bankruptcy  reorganization  proceeding  of  Pittsburgh 
Railways  Company  in  the  event  that  the  proposed 
amendment  to  Rule  U-49  is  adopted. 

Yours  very  truly, 

/s/  Philip  A.  Fleger 


Notice  of  Publication. 

December  13,  1946 

Notice  of  Publication  in  Federal  Register 

A  copy  of  the  Federal  Register  received  by  the 
Securities  and  Exchange  Commission  indicated  that  the 
supplemental  notice  of  this  Commission  entered  Decem¬ 
ber  5,  1946,  concerning  the  proposed  rule  amending 
Rule  U-49(c)  under  the  PUHCA  of  1935  was  published 
as  Document  No.  46-21403  at  page  14278  of  No.  241  of 
Volume  11  of  the  Federal  Register  for  December  12, 
1946. 

James  Htndle 
James  Hindle 

Records  Officer 
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Commission  Minute  Memorandum. 

December  13,  1946 

Memorandum  to:  Docket  Section 

Re:  Proposed  amendment  of  Rule  U-Jf9  (c) 

The  Commission  approved  the  following  telegram 
to  be  addressed  by  the  Secretary  of  the  Commission  to 
Philip  A.  Fleger  of  the  Philadelphia  Company  in  re¬ 
sponse  to  Mr.  Fleger’s  letter  of  December  10, 1946,  rais¬ 
ing  certain  questions  with  respect  to  the  proposed 
amendment  of  Rule  U-49  (c)  of  the  Rules  and  Regula¬ 
tions  under  the  Public  Utility  Holding  Company  Act 
of  1935: 

[The  memorandum  recites  the  text  of  the  follow¬ 
ing  telegram.  See  page  34  a.] 

Orval  L.  DuBois 
Orval  L.  DuBois, 

Secretary 
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Telegram  of  Orval  L.  DuBois. 

,  PHILADELPHIA,  PENNA. 

DECEMBER  13,  1946 

PHILIP  A.  FLEGER 
PHILADELPHIA  COMPANY 
435  SIXTH  AVENUE 
PITTSBURGH  19,  PENNA 

REFERENCE  YOUR  LETTER  DECEMBER  10.  1946  CONCERNING 
AMENDMENT  RULE  U-49(c),  ALL  MATTER  FILED  WILL  BE 
MADE  PUBLIC  AND  AVAILABLE  INSPECTION  ALL  PERSONS. 
COMMISSION  IS  OF  OPINION  THAT  RULING  YOUR  REQUEST 
FOR  TAKING  EVIDENCE  SHOULD  BE  DEFERRED  UNTIL  AFTER 
SUBMISSION  WRITTEN  DATA  AND  ORAL  ARGUMENT. 

NOTICE  DATED  NOVEMBER  21  SETS  FORTH  GENERALLY 
NATURE  AND  PURPOSE  PROPOSED  RULE  AND  REASONS  FOR 
PROMULGATION.  FOR  SPECIFIC  DISCUSSION  OF  PROBLEMS 
THEREUNDER  REGARDING  PITTSBURGH  RAILWAYS  AND 
ASSOCIATE  COMPANIES  YOU  ARE  AGAIN  REFERRED  TO 
NOTICE  INSTITUTING  PROCEEDINGS  UNDER  SECTION  11(b)(2) 
REGARDING  PHILADELPHIA  COMPANY.  YOU  ARE  INVITED 
TO  SUBMIT,  NOT  LATER  THAN  OPENING  OF  ORAL  ARGUMENT, 
AFFIDAVIT  SPECIFYING  OFFER  OF  PROOF  YOU  DESIRE 
CONSIDERED  IN  CONNECTION  YOUR  REQUEST  FOR 
PRESENTATION  EVIDENCE.  WITH  RESPECT  TO  LAST  REQUEST 
YOUR  LETTER,  IF  PROPOSED  AMENDMENT  ADOPTED, 
PROCEDURE  WILL  BE  IN  ACCORDANCE  WITH  PROVISIONS 
OF  SECTION  11(f)  HOLDING  COMPANY  ACT. 

O.  D. 

ORVAL  L  DUBOIS 
SECRETARY 

SECURITIES  AND  EXCHANGE  COMMISSION 
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Statement  on  Behalf  of  Philadelphia  Company. 

UNITED  STATES  OF  AMERICA 
Before  The 

SECURITIES  AND  EXCHANGE  COMMISSION 
In  re:  Proposed  Rule  Amending  Rule  U-49(c)  Under 
the  Public  Utility  Holding  Company  Act  of  1935. 

Statement  of  Data,  Views  and  Comments  on 
Behalf  of  Philadelphia  Company 

Philadelphia  Company  herewith  submits  data, 
views  and  comments  with  respect  to  the  proposed  amend¬ 
ment  to  Rule  U-49  under  the  Public  Utility  Holding 
Company  Act,  as  set  forth  in  the  notice  of  your  Com¬ 
mission  dated  November  21,  1946. 

Interest  of  Philadelphia  Company 

Philadelphia  Company  is  a  registered  holding  com¬ 
pany  under  the  Public  Utility  Holding  Company  Act  of 
1935,  having  registered  with  your  Commission  on  June 
21,  1938.  It  is  the  holder  of  all  of  the  common  stock  of 
Pittsburgh  Railways  Company  and  is  a  stockholder  of 
certain  of  the  underlier  or  lessor  companies  of  Pitts¬ 
burgh  Railways  Company.  It  has  guaranteed  certain 
obligations  of  Pittsburgh  Railways  Company,  and  of 
some,  but  not  all,  of  the  lessor  or  underlier  corporations 
of  Pittsburgh  Railways  Company.  Pittsburgh  Railways 
Company  is  a  debtor  in  reorganization  pursuant  to  Sec¬ 
tion  77B  and  Chapter  X  of  the  Bankruptcy  Act  in  the 
United  States  District  Court  for  the  Western  District 
of  Pennsylvania. 

Request  for  Hearing 

Philadelphia  Company  requests  that  a  hearing  be 
held  on  the  Commission’s  proposed  amendment  prior  to 
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oral  argument  thereon  and  prior  to  its  adoption  by  the 
Commission.  This  hearing  is  requested  in  order  that  it 
may  serve  the  following  purposes : 

1.  That  all  parties  may  be  apprised  of  the  facts 
upon  which  any  decision  to  adopt  the  proposed  amend¬ 
ment  to  Rule  U-49  is  predicated,  and  that  cross-exami¬ 
nation  of  witnesses  be  permitted. 

2.  That  rebuttal  evidence  may  be  introduced  by 
any  interested  party. 

3.  That  each  party  may  be  apprised  of  the  data, 
views,  comments  and  evidence  of  parties  other  than  it¬ 
self. 

4.  That  a  stenographic  record  may  be  made  of 
the  evidence  in  support  of,  and  in  opposition  to,  the  pro¬ 
posed  amendment. 

Objection  to  Refusal  of  Request  for  Postponement 

By  letter  dated  November  29,  1946,  supplemented 
by  letter  dated  December  3, 1946,  Philadelphia  Company 
requested  an  extension  of  time  for  the  transmission  of 
data,  views  and  comments  with  respect  to  the  proposed 
amendment  to  Rule  U-49  and  for  an  extension  of  time 
with  respect  to  oral  argument  thereon.  This  request 
was  granted  only  in  part  by  your  Commission. 

In  the  light  of  the  denial  of  its  request  for  further 
time,  Philadelphia  Company  has  had  insufficient  time 
to  prepare  this  statement  of  data,  views  and  comments. 
It  therefore  objects  to  the  Commission’s  refusal  of  its 
request,  and  reserves  the  right  to  introduce  data,  views 
and  comments  at  a  later  date  insofar  as  may  be  neces¬ 
sary. 
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Statement  of  Opposition  to  Proposed  Amendment  to 

Rule  U-Jf9 

Philadelphia  Company  desires  to  advise  the  Com¬ 
mission  that  it  opposes  the  proposed  amendment  to 
Rule  U-49,  and  urges  that  said  amendment  be  not 
adopted. 

By  way  of  explanation  of  its  opposition  to  the  pro¬ 
posed  amendment,  the  following  points  are  submitted: 

1.  The  proposed  rule  is  in  substance,  if  not  in  form, 
directed  to  a  single  situation,  namely,  the  reorganiza¬ 
tion  proceedings  of  Pittsburgh  Railways  Company  under 
Section  77B  and  Chapter  X  of  the  Bankruptcy  Act  now 
pending  in  the  United  States  District  Court  for  the 
Western  District  of  Pennsylvania.  The  proposed  rule 
is  an  unlawful  exercise  of  the  Commission’s  rule  mak¬ 
ing  power.  It  deals  with  a  particular  situation,  rather 
than  with  a  duly  constituted  class.  It  is  not  a  proper 
classification  and  cannot  be  supported  on  any  rational 
basis. 

2.  The  proposed  rule,  if  adopted,  will  have  un¬ 
wholesome  administrative  results,  and  will  interfere 
with  the  orderly  process  of  the  administration  of  the 
estate  of  the  Pittsburgh  Railways  Company  and  its 
underlier  companies. 

3.  There  is  no  necessity  for  your  Commission’s 
assertion  of  jurisdiction  under  the  Holding  Company 
Act  with  respect  to  the  reorganization  proceedings  of 
Pittsburgh  Railways  Company.  Your  Commission  has 
actively  participated  in  said  reorganization  proceedings 
and  may  continue  to  do  so.  There  is  no  reason  to  be¬ 
lieve  that  the  advice  and  suggestions  of  the  Commission 
will  be  summarily  disregarded  or  unfairly  dealt  with. 
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4.  Your  Commission  has  no  power,  as  a  matter  of 
law,  to  assert  at  this  time  any  jurisdiction  over  the 
bankruptcy  reorganization  of  Pittsburgh  Railways  Com¬ 
pany  pursuant  to  the  Holding  Company  Act  of  1935. 

5.  The  Trustees  in  bankruptcy  for  Pittsburgh 
Railways  Company,  debtor,  were  appointed  by  the  Bank¬ 
ruptcy  Court  on  June  14,  1938.  Philadelphia  Company 
did  not  become  a  registered  holding  company  under  the 
Public  Utility  Holding  Company  Act  until  June  21, 1938. 
Your  Commission  can  exercise  no  jurisdiction  under 
Section  11  of  the  Holding  Company  Act  in  a  reorganiza¬ 
tion  proceeding  of  a  subsidiary  of  a  registered  holding 
company  where  the  parent  did  not  register  as  a  holding 
company  until  after  a  Trustee  in  Bankruptcy  had  been 
appointed  for  the  subsidiary. 

6.  Section  11(f)  of  the  Bankruptcy  Act  is  in¬ 
capable  of  application  to  the  present  case,  insofar  as  it 
might  require  the  plan  of  reorganization  in  the  Pitts¬ 
burgh  Railways  proceedings  to  be  submitted  to  your 
Commission.  An  Amended  Revised  Plan  of  Reorganiza¬ 
tion  was  filed  with  the  Court  by  the  Trustees  of  the 
debtor  on  March  17, 1942.  Section  11(f)  of  the  Holding 
Cpmpany  Act  speaks  of  a  plan  being  submitted  to  your 
Commission  “prior  to  its  submission  to  the  Court.”  The 
plan  in  the  present  case  having  already  been  submitted 
to  the  Court  more  than  four  years  ago,  Section  11(f) 
is  incapable  of  application. 

7.  The  bankruptcy  reorganization  proceeding  of 
Pittsburgh  Railways  Company  has  been  in  progress 
since  May  10,  1938.  The  entire  reorganization  proceed¬ 
ing  has  been  conducted  in  reliance  upon  the  waiver  by 
this  Commission  of  any  jurisdiction  under  the  Holding 
Company  Act.  A  belated  assertion  by  this  Commission 
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of  jurisdiction  pursuant  to  the  Holding  Company  Act 
would  precipitate  an  unseemly  conflict  of  jurisdiction 
between  the  Bankruptcy  Court  and  this  Commission. 
By  asserting  jurisdiction  over  the  reorganization  pro¬ 
ceeding  at  this  time  the  Commission  would  violate  the 
principle  of  judicial  administration,  that  in  a  case 
where  the  jurisdiction  of  a  court  has  attached  to  a  given 
subject  matter,  no  other  Court  or  Commission  will  inter¬ 
fere  with  that  jurisdiction  until  the  Court’s  administra¬ 
tion  has  been  completed. 

8.  The  Bankruptcy  Court  in  the  Pittsburgh  Rail¬ 
ways  proceedings  has  already  conducted  extensive  liti¬ 
gation  with  respect  to  the  matter  of  a  plan  of  reorgani¬ 
zation  for  the  Debtor  and  its  underlier  companies.  Evi¬ 
dence  has  been  taken  and  findings  of  fact  have  been 
made.  The  assertion  of  jurisdiction  under  the  Holding 
Company  Act  by  this  Commission  at  this  point  would 
result  in  duplication  of  effort  and  expense. 

9.  The  United  States  Circuit  Court  of  Appeals  for 
the  Third  Circuit  has  recently  held  on  May  7,  1946  (155 
Fed.  2d  477),  after  extensive  litigation,  consuming 
almost  four  years,  that,  in  effect,  the  Bankruptcy  Court 
should  “forthwith  hold  plan  hearings  on  the  Trustees* 
Amended  Revised  Plan  of  Reorganization,  filed  herein 
[i.e.,  in  the  Bankruptcy  Reorganization  Court]  March 
17,  1942,  and  for  the  consideration  of  any  objections 
which  may  be  made  or  such  amendments  or  plans  as 
may  be  proposed  by  the  Debtor  or  by  any  creditor  or 
stockholder.”  Your  Commission,  although  actively  par¬ 
ticipating  in  the  litigation  leading  to  the  Circuit  Court’s 
decision,  made  no  mention  of  any  possibility  that  the 
Commission  might  assert  jurisdiction  over  the  reorgani¬ 
zation  under  the  Holding  Company  Act.  The  assertion 
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of  such  jurisdiction  by  the  Commission  at  this  time 
would  raise  a  conflict  between  the  asserted  jurisdiction 
of  the  Commission  and  the  mandate  of  the  Circuit  Court 
of  Appeals. 

10.  Several  of  the  lessor  or  underlier  companies 
of  Pittsburgh  Railways  Company,  owning  a  substantial 
and  important  amount  of  property,  are  not  subsidiaries 
of  Philadelphia  Company  or  of  any  registered  holding 
company.  Your  Commission  cannot  exert  any  jurisdic¬ 
tion  under  the  Public  Utility  Holding  Company  Law 
with  respect  to  a  plan  of  reorganization  which  deals 
with  the  property  and  obligations  of  these  companies. 

11.  The  decision  of  the  United  States  Circuit 
Court  of  Appeals  for  the  Third  Circuit  (155  F.  2d  477) , 
referred  to  above  in  paragraph  9  hereof,  insofar  as  it 
held  that  the  Bankruptcy  Court  had  jurisdiction  to  deal 
with  Pittsburgh  Railways  Company  and  its  underlier 
companies  as  a  unit,  was  based  upon  a  construction  of 
the  Bankruptcy  Act.  It  does  not  follow  that  this  Com¬ 
mission  has  power  to  treat  the  unified  system  as  a  sub¬ 
sidiary  of  a  registered  holding  company  under  the 
Public  Utility  Holding  Company  Act.  Any  attempt  by 
this  Commission  so  to  treat  the  unified  system  would 
introduce  further  doubts  and  confusion  into  the  re¬ 
organization  proceedings. 

12.  The  proposed  amendment  to  Rule  U-49,  even 
if  it  were  adopted,  would  leave  in  effect  the  exemption 
granted  by  the  existing  Rule  U-49  with  respect  to  most 
of  the  underlier  companies  of  Pittsburgh  Railways  Com¬ 
pany.  The  proposed  amendment  revokes  the  exemption 
of  Rule  U-49  only  with  respect  to  any  company  which 
“is  the  issuer  of  any  securities,  or  is  the  obligor  on  any 
obligations,  which  have  been  guaranteed  or  assumed  by 
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any  registered  holding  company.”  Most  of  the  under- 
lier  companies  of  Pittsburgh  Railways  Company  do  not 
have  securities  or  obligations  guaranteed  or  assumed 
by  any  registered  holding  company.  The  Commission 
would  introduce  confusion  into  the  reorganization  pro¬ 
ceedings  by  asserting  jurisdiction  with  respect  to  some 
of  the  companies  in  the  reorganization  proceeding,  and 
at  the  same  time  excluding  its  jurisdiction  with  respect 
to  others. 

13.  Any  powers  of  your  Commission  with  respect 
to  Philadelphia  Company  and  its  subsidiary  companies 
can  be  adequately  exercised  without  the  assertion  of 
jurisdiction  over  the  reorganization  proceedings  of 
Pittsburgh  Railways  Company. 

14.  Section  11(f)  of  the  Holding  Company  Act 
has  been  repealed  by  implication  by  the  1938  Amend¬ 
ments  to  the  Bankruptcy  Act. 

Reference  to  Correspondence 

There  are  attached  hereto,  made  part  hereof  and 
incorporated  herein  by  reference,  copies  of  the  follow¬ 
ing  correspondence: 

a)  Letter  dated  November  29, 1946  from  Philip  A. 
Fleger,  General  Attorney,  Philadelphia  Com¬ 
pany,  to  Orval  L.  DuBois,  Esq.,  Secretary, 
Securities  and  Exchange  Commission,  said 
letter  having  enclosed  therewith  a  copy  of  a 
motion  on  behalf  of  the  Trustee  of  Pittsburgh 
Railways  Company,  debtor. 

b)  Letter  dated  December  3, 1946  from  Thomas  J. 
Munsch,  Jr.,  Attorney,  Philadelphia  Company, 
to  Orval  L.  DuBois,  Secretary,  Securities  and 
Exchange  Commission. 
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c)  Letter  dated  December  6,  1946  from  Orval  L. 
DuBois,  Secretary,  Securities  and  Exchange 
Commission,  to  Philip  A.  Fleger,  General  At¬ 
torney,  Philadelphia  Company. 

d)  Letter  dated  December  10, 1946,  from  Philip  A. 
Fleger,  General  Attorney,  Philadelphia  Com¬ 
pany,  to  Orval  L.  DuBois,  Secretary,  Securities 
and  Exchange  Commission. 

e)  Telegram  dated  December  13, 1946,  from  Orval 
L.  DuBois,  Secretary,  Securities  and  Exchange 
Commission,  to  Philip  A.  Fleger,  General  At¬ 
torney,  Philadelphia  Company. 

Respectfully  submitted, 

i  Philadelphia  Company 

By . 

Philip  A.  Fleger 

Executive  Vice-President 
and  General  Attorney 

DATED:  December  14,  1946 

435  Sixth  Avenue, 

Pittsburgh,  Pennsylvania 

[Attached  hereto  were  copies  of:  letter  of  Philip 
A.  Fleger,  dated  November  29,  1946,  together  with  en¬ 
closures  contained  therein,  as  contained  at  pages  12  a  to 
23  a  hereof;  letter  of  Thomas  J.  Munsch,  Jr.,  dated  De¬ 
cember  3, 1946,  as  contained  at  pages  24  a  to  25  a  hereof; 
letter  of  Orval  L.  DuBois,  dated  December  6,  1946,  con¬ 
tained  at  pages  26  a  to  28  a  hereof;  letter  of  Philip  A. 
Fleger,  dated  December  10,  1946,  contained  at  pages 
29  a  to  32  a  hereof,  telegram  of  Orval  L.  DuBois,  dated 
December  13, 1946,  contained  at  page  34  a  hereof.] 


Views  and  Comments  of  W.  D.  George.  43  a 


Views  and  Comments  of  W.  D.  George,  Trustee. 

UNITED  STATES  OF  AMERICA 
Before  The 

SECURITIES  AND  EXCHANGE  COMMISSION 

Philadelphia 


Views  and  Comments  of  W.  D.  George,  Trustee 
Of  Pittsburgh  Railways  Company,  debtor, 

re 

Notice  of  Proposed  Rule  Amending  Rule  U-49  (c) 
Under  the  Public  Utility  Holding  Company 

Act  of  1935. 


To  the  Honorable,  the  Members  of  Said  Commission : 

W.  D.  George,  Reorganization  Trustee  of  Pittsburgh 
Railways  Company,  debtor,  submits  herewith  the  fol¬ 
lowing  data,  views  and  comments  with  respect  to  the 
Securities  and  Exchange  Commission's  Notice  of  Pro¬ 
posed  Rule  amending  Rule  U-49  (c)  under  the  Public 
Utility  Holding  Company  Act  of  1935,  a  copy  of  which 
notice  was  received  by  the  Trustee  on  November  26, 1946. 

While  the  notice  makes  no  direct  reference  to  the 
reorganization  proceedings  of  Pittsburgh  Railways 
Company  now  being  conducted  before  the  District  Court 
of  the  United  States  for  the  Western  District  of  Penn¬ 
sylvania,  or  to  Philadelphia  Company,  which  is  the 
owner  of  all  the  stock  of  Pittsburgh  Railways  Company 
and  the  guarantor  of  certain  obligations  of  Pittsburgh 
Railways  Company  and  of  certain  underlying  companies, 
the  Trustee  assumes,  from  the  fact  of  receipt  of  the 
notice,  that  it  is  the  intention  of  the  Commission,  if  the 
proposed  amendment  is  adopted,  to  assert  jurisdiction 
over  Pittsburgh  Railways  Company  and  its  underlying 
companies  pursuant  to  the  provisions  of  the  Public 


44  a  Views  and  Comments  of  W.  D.  George. 

Utility  Holding  Company  Act  of  1935  and  the  General 
Rules  and  Regulations  promulgated  thereunder. 

The  notice  does  not  state,  nor  does  the  Trustee  know, 
the  reasons  for  the  indicated  belief  of  the  Commission 
that  the  exercise  of  jurisdiction  by  it  under  the  Holding 
Company  Act  over  Pittsburgh  Railways  Company  and 
its  subsidiaries  will  facilitate  performance  by  the  Com¬ 
mission  of  its  statutory  duties  under  Section  11  of  the 
Holding  Company  Act  The  Trustee,  of  course,  is  in  no 
position  to  express  views  and  comments  upon  the  de¬ 
sirability  or  need  for  the  proposed  amendment  from  the 
standpoint  of  the  Commission’s  duties  and  responsi¬ 
bilities  under  the  Holding  Company  Act.  His  views  and 
comments  are  in  relation  to  the  effect  of  the  amendment 
upon  the  reorganization  proceedings  of  Pittsburgh  Rail¬ 
ways  Company  and  its  underlying  companies  now  pend¬ 
ing  in  the  District  Court. 

The  Trustee  invites  the  attention  of  the  Commission 
to  the  following  facts: 

1.  That  the  pending  reorganization  proceedings  of 
Pittsburgh  Railways  Company,  debtor,  were  instituted 
on  May  10,  1938  under  Section  77B  of  the  Bankruptcy 
Act,  and  that  later,  by  Order  of  the  District  Court,  all 
provisions  of  Chapter  X  of  the  Bankruptcy  Act,  known 
as  the  Chandler  Act,  with  respect  to  the  preparation, 
submission,  approval,  acceptance  and  confirmation  of  a 
plan  of  reorganization  were  made  applicable  to  this  pro¬ 
ceeding;  that  there  was  submitted  to  the  District  Court 
in  this  proceeding  a  plan  of  reorganization,  dated  July  1, 
1940,  comprehending  a  system-wide  reorganization  of 
the  properties  of  Pittsburgh  Railways  Company,  Pitts¬ 
burgh  Motor  Coach  Company  and  substantially  all  un¬ 
derlying  companies  now  comprising  the  Pittsburgh  Rail- 
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ways  Company  transportation  system;  that  after  cer¬ 
tain  revisions  and  amendments,  the  said  plan  of  reor¬ 
ganization  entitled  “Amended  Revised  Plan  of  Reorgan¬ 
ization”  was  approved  by  the  Pennsylvania  Public  Utility 
Commission  on  January  17, 1942  as  to  the  public  interest 
therein  and  the  fairness  thereof,  pursuant  to  the  require¬ 
ments  of  Section  178  of  the  Bankruptcy  Act;  that  the 
Securities  and  Exchange  Commission  entered  a  notice  of 
its  appearance  in  this  reorganization  proceeding  on  Janu¬ 
ary  4, 1939  pursuant  to  the  provisions  of  Section  208  of 
the  Bankruptcy  Act  and  has  actively  participated  there¬ 
in,  its  views  having  been  heard  and  considered  in  con¬ 
nection  with  many  important  matters  including  hearings 
on  the  plan  before  the  Pennsylvania  Public  Utility  Com¬ 
mission; 

2.  That  the  system-wide  plan  filed  by  the  Trustees 
contemplated  that  certain  underlying  companies  would 
file  voluntary  petitions  for  reorganization  ancillary  to 
the  main  petition,  and  that  when  some  of  the  underlying 
companies  refused  to  do  so,  the  City  of  Pittsburgh  filed 
a  petition  in  the  District  Court  on  October  23, 1942  ask¬ 
ing  the  Court  to  exercise  jurisdiction  for  reorganization 
purposes  over  the  properties  of  all  the  underlying  com¬ 
panies;  and  that  by  virtue  of  a  decision  of  the  United 
States  Circuit  Court  of  Appeals  for  the  Third  Circuit 
rendered  May  7, 1946,  which  decision  the  Supreme  Court 
of  the  United  States  on  October  14,  1946  refused  to  re¬ 
view,  it  was  finally  determined  that  the  District  Court 
had  jurisdiction  in  the  pending  proceeding  for  a  sys¬ 
tem-wide  reorganization  of  the  Pittsburgh  Railways 
Company  transportation  system,  including  therein  the 
properties  of  the  debtor  and  all  the  underlying  com¬ 
panies; 


46  a  Views  and  Comments  of  W.  D.  George. 

3.  Immediately  after  October  14,  1946  when  the 
Supreme  Court  refused  to  review  the  decision  of  the 
Circuit  Court,  the  District  Judge  directed  counsel  for  the 
Trustee  to  confer  with  the  Special  Master  and  counsel 
for  the  interested  parties,  including  the  Securities  and 
Exchange  Commission,  with  a  view  to  developing  a  plan 
of  procedure  calculated  to  expedite  the  reorganization 
proceedings  in  an  orderly  way.  Conferences  were  held 
and  various  procedural  plans  were  discussed.  After  con¬ 
sidering  all  suggestions,  on  November  20, 1946  the  Trus¬ 
tee  notified  counsel  for  active  participants  in  this  pro¬ 
ceeding  that  he  would  move  the  Court  to  enter  an  order 
directing  and  prescribing  the  sequence  of  procedural 
steps  to  be  next  taken  in  the  form,  or  substantially  in  the 
form,  of  a  proposed  order  attached  to  the  notice;  that 
the  hearing  on  the  said  motion  was  held  December  9, 
1946,  it  having  been  postponed  at  the  request  of  the  Court 
from  December  3,  1946,  the  date  originally  scheduled 
therefor;  that  the  Court,  after  hearing  the  views  and 
arguments  of  those  who  desired  to  be  heard,  including 
the  views  and  arguments  of  the  Securities  and  Exchange 
Commission,  took  the  matter  under  consideration;  that 
the  proposed  order  dealt,  inter  alia,  with  such  important 
matters  as: — 

(a)  the  investigation  being  conducted  by  the  Trus¬ 
tee  to  permit  a  determination  of  whether  grounds  exist 
for  the  equitable  limitation  or  subordination  of  claims  of 
Philadelphia  Company; 

(b)  hearings  on  the  plan  of  reorganization  and  on 
the  matter  of  the  subordination  hereinabove  referred  to; 

(c)  preparation  and  filing  of  amendments  to  the 
present  plan  so  as  to  reflect  the  effect  of  the  decision  of 
the  Circuit  Court  hereinabove  referred  to  and  with  re¬ 
spect  to  such  other  matters  as  should  be  the  subject  of 
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amendment  in  the  light  of  changed  conditions  since  the 
plan  was  filed; 

(d)  hearings  on  claims. 

On  December  13,  1946  the  Court  entered  an  order 
dealing  specifically  with  the  matters  referred  to  in  sub- 
paragraphs  (a),  (c)  and  (d)  of  this  paragraph  3  and 
reserved  as  a  subject  for  further  order  of  Court,  after 
notice  and  opportunity  for  hearing,  the  matters  referred 
to  in  subparagraph  (b)  of  this  paragraph  3.  A  copy  of 
the  Court’s  order  of  December  13, 1946  and  a  copy  of  the 
procedural  order  proposed  by  the  Trustee  are  hereto 
attached. 

Thus,  after  protracted  and  difficult  litigation  in¬ 
volving  fundamental  issues  of  jurisdiction,  the  reorgan¬ 
ization  proceeding  has  just  now  reached  a  stage  where  an 
opportunity  presents  itself  to  press  forward  in  the  reor¬ 
ganization  Court  with  a  system-wide  reorganization 
plan  dealing  with  all  the  properties  in  the  Pittsburgh 
Railways  Company  transportation  system  and  with  the 
claims  and  interests  of  all  creditors  and  security  holders. 
A  program  for  so  doing,  as  stated  above,  has  already 
been  designed  and  submitted  to  the  Court  for  its  con¬ 
sideration. 

The  Trustee  emphasizes  the  fact  that  in  all  contem¬ 
plated  future  proceedings  in  this  reorganization  the 
Securities  and  Exchange  Commission  will  have  an  un¬ 
limited  opportunity  to  be  heard  and  to  participate,  and 
further,  that  any  plan,  before  approval,  must  be  sub¬ 
mitted  to  the  Commission  for  its  examination  and  ad¬ 
visory  report  thereon  under  the  express  provisions  of 
the  Bankruptcy  Act. 


48  a  Views  and  Comments  of  W.  D.  George. 

The  notice  states  that  one  of  the  purposes  of  the 
proposed  amendment  is  to  enable  the  Commission  to  ex¬ 
ercise  jurisdiction  over  reorganization  plans  and  other 
transactions  by  subsidiary  companies.  In  the  operation 
of  this  street  railways  system,  the  Trustees  must  not 
only  comply  with  the  provisions  of  the  Bankruptcy  Act 
and  the  orders  and  directions  of  the  District  Court,  but 
also  with  the  provisions  of  the  Pennsylvania  statutes 
applicable  to  public  service  companies  and  the  regula¬ 
tions  and  orders  of  the  Pennsylvania  Public  Utility  Com¬ 
mission.  This  presents  a  somewhat  complicated  admin¬ 
istrative  procedure  and  it  will  be  further  complicated  if 
the  Trustees  are  required  to  see  that  there  is  compliance 
with  the  numerous  provisions  of  the  Public  Utility  Hold¬ 
ing  Company  Act  of  1935  and  the  General  Rules  and 
Regulations  promulgated  thereunder. 

Since  1938  the  Trustees  have  operated  the  business 
of  this  street  railways  system  in  a  manner  which  they 
believe  has  proved  satisfactory  to  the  security  holders 
and  the  public,  and  it  is  respectfully  submitted  that 
neither  the  public  interest  nor  the  interest  of  investors 
calls  for  the  creation  of  further  control  by  the  Securities 
and  Exchange  Commission  over  transactions  incident  to 
the  operation  of  the  business.  The  Commission,  pursu¬ 
ant  to  its  appearance  in  the  District  Court,  has  full  op¬ 
portunity  to  present  its  views  with  respect  to  all  trans¬ 
actions. 

Therefore,  it  would  seem  to  the  Trustee  that  all  im¬ 
portant  matters  in  connection  with  the  reorganization 
can  be  determined  in  a  fair,  adequate,  orderly  and  ex¬ 
peditious  manner  in  the  District  reorganization  Court; 
that  the  Commission  will  have  the  fullest  opportunity  to 
express  its  views  and  to  have  them  duly  considered;  that 
the  reorganization  court  which  is  required  to  form  and 
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exercise  its  independent  judgment  upon  the  fairness  and 
feasibility  of  the  plan,  can  most  effectively  perform  its 
function  upon  a  record  which  has  Been  developed  in  the 
reorganization  court,  assisted  by  the  advisory  opinion  of 
the  Commission. 

At  the  hearing  held  before  the  Court  on  the  Trus¬ 
tee’s  motion  for  the  entry  of  a  procedural  order  some 
attorneys  indicated  to  the  Court  that  they  entertained 
serious  doubts  as  to  whether,  under  the  particular  facts 
and  circumstances  existing  in  the  instant  reorganization 
proceeding,  and  in  view  of  the  provisions  of  the  Bank¬ 
ruptcy  Act,  the  Securities  and  Exchange  Commission  is 
entitled  to  proceed  in  the  manner  proposed  under  the  pro¬ 
visions  of  the  Public  Utility  Holding  Company  Act.  It 
was  further  indicated  that  this  question  would  be  raised 
before  the  Commission  and  a  prediction  was  made  that 
the  issue  might  involve  protracted  litigation.  Delay  in 
proceeding  with  the  reorganization  that  could  result 
from  such  litigation  would  be  inconsistent  with  the  ex¬ 
pressed  desires  of  the  Circuit  Court,  of  the  District 
Court,  and  of  the  interested  parties  and  the  possibility  of 
it  is  a  matter  of  great  concern  to  the  Trustee  and,  he 
believes,  to  all  interested  parties. 

The  Trustee  believes  it  his  duty  to  call  the  attention 
of  the  Commission  to  the  foregoing  matters.  The  Trus¬ 
tee  is  presently  uninformed  as  to  the  views  of  the  Com¬ 
mission  thereon  or  as  to  the  scope  of  the  jurisdiction  it 
contemplates  exercising  over  subsidiaries  affected  by  the 
proposed  amendment  to  Rule  U-49  (c).  The  Trustee 
desires  an  opporuntity  to  become  more  fully  informed 
concerning  the  proposed  amendment  and  its  effect  on  the 
Pittsburgh  Railways  Company  reorganization  proceed¬ 
ing  and  to  have  the  benefit  of  a  discussion  concerning  the 
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matter  with  the  Commission,  its  representatives  and 
interested  parties. 

Therefore,  the  Trustee,  desiring  to  avail  himself  of 
the  opportunity  afforded  by  the  Commission,  requests 
that  oral  argument  be  held  with  respect  to  the  Commis¬ 
sion’s  proposed  amendment  at  the  time  and  place  indi¬ 
cated  in  the  Commission’s  notice  and  that  the  Trustee, 
through  his  counsel,  be  permitted  to  participate  therein 
and  be  heard  on  the  foregoing  matters  and  any  matters 
germane  thereto.  The  Trustee  requests  that  he  be 
allowed  up  to  one-half  hour  for  this  purpose. 

Respectfully  submitted, 

W.  D.  George 
W.  D.  George,  Trustee 
435  Sixth  Avenue 
Pittsburgh  19,  Pa. 

Blaxter,  O’Neill  &  Houston 


Attorneys  for  Trustee 
1307  Oliver  Building 
Pittsburgh  22,  Pa. 
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[The  following  order  was  attached  to  the  Views  and 
Comments  of  W.  D.  George,  Trustee] 

In  The 

DISTRICT  COURT  OF  THE  UNITED  STATES 
For  the  Western  District  of  Pennsylvania 

In  the  matter  of — 

Pittsburgh  Railways 
Company, 

Debtor. 

Order. 

There  having  come  on  for  hearing  before  a  Judge 
of  this  Court  on  December  9,  1946  the  Motion  of  W.  D. 
George,  Trustee  of  Pittsburgh  Railways  Company, 
debtor,  and  of  Pittsburgh  Motor  Coach  Company,  sub¬ 
sidiary,  filed  December  9, 1946,  requesting  this  Court  to 
now  enter  directions  with  respect  to  the  procedural 
steps  to  be  next  taken  in  order  to  expedite  a  reorgani¬ 
zation  of  the  Pittsburgh  Railways  Company  transpor¬ 
tation  system;  and 

It  appearing  that  on  April  30,  1945  this  Court  dis¬ 
missed  the  petition  of  the  City  of  Pittsburgh  filed 
October  23,  1942  praying,  inter  alia,  that  this  Court 
assume  and  exercise  jurisdiction  over  the  properties  of 
underlying  companies  for  the  purpose  of  a  system-wide 
reorganization;  and  it  further  appearing  that  on  May 
7,  1946  the  United  States  Circuit  Court  of  Appeals  for 
the  Third  Circuit  reversed  the  aforesaid  judgment  of 
this  Court  and  remanded  the  case  for  further  proceed¬ 
ings  not  inconsistent  with  the  opinion  of  the  said 
Circuit  Court;  and  it  further  appearing  that  on  October 
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14,  1946  the  United  States  Supreme  Court  refused  to 
grant  writs  of  certiorari  to  review  the  said  decision 
of  the  Circuit  Court,  and  that  the  mandate  of  the  Cir¬ 
cuit  Court  has  now  been  issued  to  this  Court;  and 

It  further  appearing  that  there  has  been  filed  in 
this  Court  a  Notice  by  the  Securities  &  Exchange 
Commission,  dated  November  21,  1946,  and  a  Supple¬ 
mentary  Notice  dated  December  5,  1946,  of  a  proposed 
rule  amending  Rule  U-49(c)  under  the  Public  Utility 
Holding  Company  Act  of  1935;  and  a  Notice  and  Order 
of  the  Commission  instituting  proceedings  and  direct¬ 
ing  a  hearing  pursuant  to  Section  11(b)  (2)  of  the  said 
Act,  a  Notice  and  Order  reconvening  a  hearing  pursuant 
to  Section  11(b)  (1)  thereof  and  an  Order  for  consoli¬ 
dation  dated  December  5,  1946,  captioned  “In  The 
Matter  of  Philadelphia  Company  and  Certain  of  its 
Subsidiary  Companies,  and  Standard  Power  &  Light 
Corporation  and  Standard  Gas  &  Electric  Company, 
respondents,  and  Standard  Power  &  Light  Corporation, 
Standard  Gas  &  Electric  Company  and  Subsidiary  Com¬ 
panies  Thereof,  respondents”;  and 

Notice  of  the  intended  presentation  of  the  Trustee’s 
aforesaid  Motion  having  been  given  to  attorneys  of 
interested  parties  who  have  actively  participated  in 
this  proceeding,  and  the  Court  having  heard  all  attor¬ 
neys  who  appeared  and  desired  to  be  heard  at  the 
hearing  held  in  connection  with  said  Motion  and  having 
carefully  considered  the  views  expressed  by  said  attor¬ 
neys;  and 

This  Court  being  of  the  opinion  that  the  sequence 
of  procedural  steps  hereinafter  prescribed  will  best  ex¬ 
pedite  this  reorganization  proceeding  in  an  orderly  way 
and  in  a  manner  consistent  with  the  aforesaid  opinion 
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of  the  Circuit  Court,  now,  this  18th  day  of  December, 
1946,  It  Is  Ordered  as  follows: 

1.  Pursuant  to  the  decision  of  the  United  States 
Circuit  Court  of  Appeals  for  the  Third  Circuit  of  May 
7,  1946,  this  reorganization  shall  henceforth  proceed  in 
accordance  with  the  decision  of  the  Circuit  Court. 

2.  The  Order  of  this  Court  of  November  7,  1945 
directing  W.  D.  George,  Trustee,  to  conduct  an  investi¬ 
gation  and  examination  under  Sections  167  and  21(a), 
of  the  Bankruptcy  Act  for  the  purpose  of  ascertaining 
whether  possible  claims  or  causes  of  action  are  avail¬ 
able  to  the  estate  against  Philadelphia  Company  or  any 
other  party,  and  whether  there  are  grounds  for  the 
equitable  limitation  or  subordination  of  claims  filed  by 
Philadelphia  Company  in  this  proceeding,  is  hereby 
amended  by  deleting  from  paragraph  3  thereof  the  fol¬ 
lowing: 

“that  the  examination  shall  be  limited  and  restricted 
to  matters  relevant  and  material  to  a  reorganiza¬ 
tion  of  the  debtor,  Pittsburgh  Railways  Company, 
and  its  subsidiary,  Pittsburgh  Motor  Coach  Com¬ 
pany,  and  further,” 

it  being  intended  by  such  amendment  that  the  investi¬ 
gation  and  examination  aforesaid  inquire  into  possible 
claims  or  causes  of  action  against  Philadelphia  Com¬ 
pany  or  any  other  party  which  are  available  not  only 
to  Pittsburgh  Railways  Company  and  Pittsburgh  Motor 
Coach  Company  but  also  to  the  underlying  companies, 
and  inquire  also  into  grounds  for  the  equitable  lim¬ 
itation  or  subordination  of  claims  filed  by  Philadel¬ 
phia  Company  in  this  proceeding,  whether  against 
Pittsburgh  Railways  Company,  Pittsburgh  Motor  Coach 
Company  or  the  underlying  companies;  and  the  said 
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Trustee  shall  accord  to  the  Securities  and  Exchange 
Commission  and  to  any  underlying  company  and  its 
creditors  and  stockholders  who  may  so  desire,  an  oppor¬ 
tunity  to  suggest  or  indicate  to  him,  in  writing,  any 
particular  matter  or  matters  which  it  is  desired  to  have 
investigated  by  the  Trustee. 

3.  The  investigation  and  examination  directed  by 
the  aforesaid  Order  of  this  Court  of  November  7,  1945, 
as  amended,  shall  be  expedited  and  every  effort  made 
to  conclude  them  not  later  than  January  31,  1947;  and 
within  thirty  days  after  the  conclusion  of  the  said  in¬ 
vestigation  and  examination,  W.  D.  George,  Trustee, 
shall  file  in  this  Court  his  report  thereon. 

4.  The  said  Trustee  shall  prepare  and  file  as  soon 
as  reasonably  practicable,  but  not  later  than  five  months 
from  the  date  of  this  Order,  such  amendments  to  the 
Trustee’s  Amended  Revised  Plan  of  Reorganization  now 
on  file  in  this  Court  as  are  necessary  to  reflect  the  afore¬ 
said  decision  of  the  Circuit  Court  and  such  other 
changes  as  the  Trustee  may  deem  advisable. 

5.  Upon  the  filing  of  the  Trustee’s  report  referred 
to  in  paragraph  3  of  this  Order,  this  Court  will  enter 
such  further  Order,  after  notice  and  opportunity  for 
hearing,  as  will  then  appear  appropriate  to  expedite 
this  reorganization  proceeding. 

6.  The  Special  Master  is  directed  to  proceed 
promptly  with  hearings  on  claims  which  have  hereto¬ 
fore  by  Order  of  this  Court  been  referred  to  him  other 
than  the  claims  filed  herein  by  Philadelphia  Company 
and  its  affiliated  and  subsidiary  companies,  hearings  on 
claims  of  Philadelphia  Company  and  its  affiliated  and 
subsidiary  companies  to  be  reserved  for  further  Order 
of  this  Court  as  provided  in  paragraph  5  hereof. 
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7.  W.  D.  George,  Trustee,  shall,  within  ten  days 
from  the  date  hereof,  cause  this  Order  to  be  printed 
and  a  copy  thereof  to  be  mailed  to  Pittsburgh  Railways 
Company,  debtor,  and  to  Pittsburgh  Motor  Coach  Com¬ 
pany,  subsidiary,  and  to  their  creditors,  claimants, 
stockholders,  bondholders  and  the  indenture  trustees 
under  their  bond  issues  as  the  same  appear  on  the  books 
and  records  of  the  debtor  and  the  subsidiary  and/or 
on  the  proofs  of  claim  filed  in  this  proceeding;  to  the 
underlying  companies  in  the  Pittsburgh  Railways  Com¬ 
pany  transportation  system,  their  creditors,  stockhold¬ 
ers,  bondholders  and  the  indenture  trustees  under  their 
bond  issues,  as  the  same  appear  on  the  books  and 
records  of  the  said  underlying  companies,  in  so  far  as 
such  books  and  records  are  available  to  the  debtor  and 
its  Trustee,  and/or  on  proofs  of  claim  filed  in  this  pro¬ 
ceeding,  or  as  the  same  may  have  been  compiled  from 
other  sources  by  the  debtor  or  its  Trustee;  to  all  inter- 
venors  in  this  reorganization  proceeding,  to  the  Securi¬ 
ties  and  Exchange  Commission,  and  to  the  Secretary 
of  the  Treasury. 

By  the  Court, 


V. 


[Also  attached  to  the  Views  and  Comments  of 
W.  D.  George,  Trustee,  was  a  copy  of  the  same  draft  of 
order  which  is  printed  supra  at  pages  19  a  to  23  a] 
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CITY  OF  PITTSBURGH 
Pennsylvania 


Department  of  Law 
Anne  X.  Alpem 
City  Solicitor 


December  14,  1946 


Orval  L.  DuBois,  Secretary 
Securities  and  Exchange  Commission 
18th  and  Locust  Streets 
Philadelphia  3,  Pennsylvania 

Comments  of  City  of  Pittsburgh 
In  Re  Notice  of  Proposed  Amendment  to 
Rule  U-49  (c)  under  the  Public  Utility 
Holding  Company  Act  of  1935. 


Gentlemen: 

It  is  the  opinion  of  the  undersigned,  Solicitor  for 
the  City  of  Pittsburgh,  that  the  proposed  amendment 
to  Rule  U-49  (c)  under  the  Public  Utility  Holding 
Company  Act  of  1935,  so  as  to  remove  the  exemption 
now  accorded  certain  transactions  of  nonelectric  and 
gas  utility  subsidiary  companies  of  holding  companies 
where  such  subsidiaries  are  undergoing  reorganization, 
will  inure  to  the  benefit  of  the  City  of  Pittsburgh  and 
of  the  residents  of  the  City. 

It  is  our  opinion  that  the  proposed  amendment, 
which  would  remove  the  exemption  now  given  to  hold¬ 
ing  companies  which  are  the  insurers  of  securities  or 
the  obligors  under  obligations  which  have  been  guaran¬ 
tied  or  assumed  by  holding  companies,  has  particular 
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bearing  upon  the  reorganization  proceedings  in  the 
Pittsburgh  Railways  case. 

We  believe  that  the  proposed  amendment  will  serve 
to  expedite  the  proceedings  in  our  pending  reorganiza¬ 
tion,  which  have  been  protracted  over  a  period  of  nine 
years.  Moreover,  the  reorganization  proceedings  have 
been  unable  thus  far  to  deal  effectively  with  the  prob¬ 
lem  of  guaranties.  The  proposed  amendment,  if  enacted 
by  the  Commission,  should  provide  a  means  for  the 
solution  of  this  problem  in  connection  with  the  Pitts¬ 
burgh  Railways  proceedings. 

We  desire  the  Commission  to  note  our  approval  of 
the  proposed  amendment  to  Rule  U-49  (c).  We  also 
desire  to  have  a  representative  present  at  the  oral  argu¬ 
ment  on  the  question  of  the  proposed  amendment. 

Sincerely, 

s/  Anne  X.  Alpern, 

City  Solicitor. 

AXA-.KS 
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Letter  of  Moorhead  &  Knox. 

Filed  12-16-46 
(Copy) 

MOORHEAD  &  KNOX 
Attorneys  at  Law 
Oliver  Building 
Pittsburgh 

Zone  22 

December  14,  1946. 

Securities  and  Exchange  Commission, 

18th  and  Locust  Streets, 

Philadelphia  3,  Pennsylvania. 

Gentlemen : 

We  acknowledge  receipt,  on  November  26,  i946,  of 
“Notice  of  Proposed  Rule  Amending  Rule  U-49  (c) 
Under  the  Public  Utility  Holding  Company  Act  of 
1935”,  registered  mail  No.  509357. 

Pursuant  to  the  last  paragraph  of  said  Notice,  we 
submit  this  letter  expressing  our  views  and  comments  on 
one  aspect  of  the  proposed  Rule  amending  Rule  U-49  (c) . 

Rule  U-49  (c),  as  presently  constituted,  exempts 
from  the  requirements  of  the  Public  Utility  Holding 
Company  Act,  certain  transactions  by  subsidiaries  with¬ 
in  the  meaning  of  Section  106  (13)  of  Chapter  X  of  the 
Bankruptcy  Act  or  of  Section  2  (a)  (8)  of  the  Public 
Utility  Holding  Company  Act. 

With  respect  to  subsidiaries  within  the  meaning  of 
the  Bankruptcy  Act,  such  an  exemption  by  Rule  is  super- 
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fluous;  because  the  only  subsidiaries  to  which  the  Public 
Utility  Holding  Company  Act  is  applicable  are  subsidi¬ 
aries  defined  in  Section  2  (a)  (8)  of  that  Act. 

Although  superfluous,  the  exemption  of  subsidi¬ 
aries,  within  the  meaning  of  the  Bankruptcy  Act,  is  not 
otherwise  objectionable;  because  “subsidiaries”  as  there¬ 
in  defined  are  not  within  the  requirements  of  the  Public 
Utility  Holding  Company  Act,  even  in  the  absence  of 
such  exemption. 

In  the  event,  however,  that  the  language  of  the 
proposed  amending  Rule  be  adopted,  a  strikingly  anom¬ 
alous  situation  would  be  presented. 

By  revoking  the  exemption  of  subsidiaries  to  which 
the  Public  Utility  Holding  Company  Act  does  not  apply 
— namely,  subsidiaries  within  the  meaning  of  the  Bank¬ 
ruptcy  Act — it  would  appear  that  the  Commission  was 
proposing  to  make  applicable  to  such  subsidiaries  the 
requirements  of  the  Public  Utility  Holding  Company  Act. 

That  this  cannot  be  done  would  appear  to  be  beyond 
question.  The  result  of  revoking  certain  exemptions 
provided  for  by  Rule  U-49  ( c )  would  simply  make  appli¬ 
cable  to  certain  classes  of  subsidiaries  Section  11  (f) 
of  the  Public  Utility  Holding  Company  Act.  Subsidiary, 
as  used  in  Section  11  (f )  of  the  Public  Utility  Holding 
Company  Act,  can  mean  only  a  subsidiary  as  defined  in 
Section  2(a)  (8)  of  that  Act. 

It  is  submitted,  therefore,  that  if  the  Rule  amending 
Rule  U-49(c)  is  to  be  adopted,  reference  therein  to  sub¬ 
sidiary  within  the  meaning  of  Section  106  (13)  of  Chap¬ 
ter  X  of  the  Bankruptcy  Act  should  be  deleted;  other¬ 
wise,  it  would  appear  that  the  Commission  proposed  to 
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make  applicable  to  such  subsidiaries  the  provisions  of 
the  Public  Utility  Holding  Company  Act. 

We  do  not  understand  that  the  Commission  pro¬ 
poses  so  to  do. 

It  could  be  done  only  by  statute, — not  by  rule. 

Very  truly  yours, 

/s/  Moorhead  &  Knox 


Letter  of  Maurice  J.  Dix. 

Filed  12-17-46 
(Copy) 

MAURICE  J.  DIX 
Lawyer 

29  West  64th  Street 
New  York  23,  N.Y. 

December  14,  1946 

Securities  and  Exchange  Commission 
18th  &  Walnut  Street 
Philadelphia,  Pa. 

Re:  Amendment  Rule  U-49  (c) 

Gentlemen: 

I  am  attorney  and  counsel  for  Jules  Guggenheim 
et  al,  a  group  of  public  security  holders  who,  since  they 
became  parties,  have  taken  an  active  part  in  the  reor¬ 
ganization  of  Pittsburgh  Railways,  (3  Cir.  155  Fed.  (2) 
477  cert  denied  Oct.  14,  1946)  our  petition  as  public 
security  holders  to  subordinate,  limit  or  eliminate  the 
r.laiTn  of  Philadelphia  Company  was  before  the  3rd  Cir¬ 
cuit  Court  at  149  Fed  (2)  636  Subsequently  on  this 
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petition,  as  amended  and  on  our  application  in  which 
the  Commission  and  the  City  of  Pittsburgh  joined  the 
District  Court  directed  that  Philadelphia  Company  be 
examined  and  investigated  pursuant  to  Bankruptcy  Act 
Sections  21(a)  and  Section  167,  (63  Fed.  SuppL  7.) 

You  addressed  to  me,  as  an  interested  party,  a 
notice  of  the  Commission  proposed  amendment  to  Rule 
U-49  (c)  and  asked  for  data  views  and  comments. 

I  suggest  the  following  as  part  of  the  amendment: 

1.  Court,  shall  mean,  the  Court  in  which  the  cor¬ 
poration  is  subject  to  reorganization  in  any  form 

Comment — A  reorganization  may  be  under  the 
Bankruptcy  Act  or  a  State  Law  or  in  an  equity 
receivership  or  in  a  foreclosure,  or  part  of  a 
recapitalization  plan  in  a  stockholder’s  suit. 

2.  A  party  in  interest,  shall  mean,  all  stockholders, 
creditors,  bondholders,  indenture  trustees,  receivers  and 
trustees  of  the  corporation,  all  subsidiaries,  all  affiliates, 
all  parents  and  directors,  officers  and  employees  of  such 
corporations. 

3.  All  members  of  all  committees  of  stockholders, 
creditors,  bondholders  of  the  corporation,  all  subsidi¬ 
aries,  all  affiliates  and  all  parents  are  parties  in  interest, 
and  are  fiduciaries. 

4.  A  bonafide  owner  and  holder  of  any  stock,  bond, 
note  or  other  obligation  of  the  corporation,  a  subsidiary, 
an  affiliate  or  a  parent  shall  be  known  as  a  public  se¬ 
curity  holder,  unless  such  owner  and  holder  or  the  bene¬ 
ficiary  thereof  was  or  is  a  fiduciary,  or  a  director  or 
officer  of  or  rendered  any  service  to  the  corporation,  any 
subsidiary,  any  affiliate  or  any  parent  or  in  any  way 
directly  or  indirectly  formed  part  of  the  management  of 
any  such  corporation. 
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5.  All  parties  in  interest  shall  be  heard  on  all  mat¬ 
ters  arising  before  the  Commission. 

Comment :  Compare  the  restricted  provisions 
of  the  Bankruptcy  Act  Section  196  (11USCA 
596)  Section  197  (11USCA  497)  Section  206 
(11USCA  606).  Option  should  be  with  Com¬ 
mission  as  well  as  with  the  other  parties. 

6.  A  public  security  holder  may  not  be  compelled 
to  submit  himself  for  an  examination  of  his  interest. 

Comment :  Compare  Commission’s  Rules  of 
Practice  with  Bankruptcy  Act  Section  41(a) 
(11USCA  61) 

The  question  of  examination  of  public  se¬ 
curity  holders  is  sub  judicia  before  the 
U.  S.  Circuit  Court  of  Appeals,  in  re  Pitts¬ 
burgh  Railways  Co.  debtor,  Philadelphia 
Co.  Appellant  against  Jules  Guggenheim 
et  al,  City  of  Pittsburgh  and  Securities  and 
Exchange  Commission  Appellees,  Appeals 
No.  9129,  9163. 

Compare  Commission  Rule  of  Practice 
Rule  m(b) 

7.  The  Commission  shall  take  judicial  notice  of  all 
proceedings  in  the  Court. 

8.  A  petition,  in  the  Court,  filed  by  a  party  in  in¬ 
terest,  to  subordinate,  limit  or  eliminate  any  claim  as¬ 
serted  against  the  corporation,  a  subsidiary,  an  affiliate 
or  a  parent  of  any  of  the,  shall  without  refiling  before 
the  Commission  treated  as  a  petition  filed  with  the  Com¬ 
mission,  to  which,  a  responsive  pleading  must  be  served 
on  counsel  for  such  objecting  party  in  interest  and  the 
Securities  and  Exchange  Commission  within  thirty  days 
after  the  Commission  makes  an  order  extending  its 
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jurisdictions  to  the  corporation  in  Court  Hearings  for 
the  purpose  of  taking  evidence  on  issues  created,  shall 
be  held  as  ordered  by  the  Commission. 

9.  Rules,  30,  31,  33,  34  and  36  of  the  Rules  of  Civil 
Procedure  for  the  District  Court  of  the  United  States 
shall  govern  procedure  before  the  Commission. 

The  District  Court  order  of  November  7,  1945  (  63 
Fed  Supp  7)  supra,  made  on  our  petition  directed  an 
accountant’s  investigation  and  report,  preparatory  to 
the  inquiry  under  Bankruptcy  Act  Section  21(a)  and 
167  in  aid  of  our  petition  to  subordinate  Philadelphia 
Company’s  claim.  So  far,  we  have  not  been  favored  with 
the  results  of  the  accountants.  I  need  these  and  an  op¬ 
portunity  to  study  them  in  order  (1)  to  prepare  for  the 
inquiry  under  Bankruptcy  Act  Sections  21  (a)  and  167 
and  (2)  to  prove  the  allegations  of  our  petition.  In 
these  matters,  we  look  to  the  Commission  for  procedural 
adequate  safeguards. 

Please  let  me  know  the  time  and  hour  that  the  Com¬ 
mission  will  hold  a  hearing  on  the  above,  as  I  want  to 
attend  and  be  heard.  At  this  writing,  it  appears  I’ll  be 
in  the  U.  S.  District  Court  Southern  District  of  New 
York  on  Friday  morning,  December  20,  1946. 

Very  truly  yours, 

/&/  Maurice  J.  Dix 

Maurice  J.  Dix 


MJD:SO 
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Appearances. 


Oral  Argument  Before  Securities  and  Exchange 

Commission. 

Filed  December  23, 1946. 


Before  The 

SECURITIES  AND  EXCHANGE  COMMISSION 


In  the  Matter  of : 

PROPOSED  AMENDMENT  TO  RULE  U-49(c) 
UNDER  THE  PUBLIC  UTILITY  HOLDING 
COMPANY  ACT  OF  1935. 


Hearing  Room  B, 

Securities  and  Exchange  Commission  Bldg., 
Philadelphia,  Pennsylvania, 

Friday,  December  20, 1946. 

The  above  entitled  matter  came  on  for  oral  argu¬ 
ment  before  the  Commission  at  10  o’clock  a.  m. 

PRESENT: 

Commissioners  James  J.  Caffrey,  Chairman 

Richard  B.  McEntire 
Robert  K.  McConnaughey 


APPEARANCES: 

Paul  S.  Davis  and  Howard  S.  Guttmann,  appear¬ 
ing  on  behalf  of  the  Securities  and  Exchange 
Commission. 

Philip  A.  Fleger  and  T.  J.  Munsch,  435  Sixth 
Avenue,  Pittsburgh,  Pa.,  appearing  on  behalf 
of  Philadelphia  Company. 

Maurice  J.  Dix,  135  Broadway,  New  York,  N.  Y., 
appearing  on  behalf  of  Jules  Guggenheim, 
et  al. 
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J.  Henry  O’Neill,  Blaxter,  O’Neill  &  Houston, 
1307  Oliver  Building,  Pittsburgh,  Pa.,  appear¬ 
ing  on  behalf  of  the  Trustee. 


PROCEEDINGS. 

The  Chairman :  I  do  not  have  here  a  complete  list 
of  those  who  wish  to  be  heard.  I  would  like  to  find  out 
who  is  to  be  heard  and  how  much  time  they  hope  to  get 

Mr.  Davis:  We  would  like  about  a  half  hour,  Mr. 
Chairman. 

The  Chairman:  Who  else  wants  to  be  heard? 

Mr.  Davis:  I  might  say  that  a  telegram  has  been 
received  here  from  Mr.  Fleger’s  office  in  which  he  in¬ 
dicates  that  he  would  like  about  three-quarters  of  an 
hour. 

The  Chairman:  Is  there  anyone  else  who  wishes  to 
be  heard? 

Mr.  O’NeiU:  I  would  like  to  be  heard  for  the 
Trustee. 

The  Chairman:  How  much  time  do  you  want? 

Mr.  0’NeiU:  Approximately  a  half  hour. 

The  Chairman:  Is  there  anyone  else  who  would  like 
to  be  heard? 

Mr.  Dix:  I  told  the  lady  outside  I  wanted  to  be 
heard,  but  how  much  time  I  require  will  depend  on  what 
is  said  by  those  who  oppose,  because  our  remarks  will 
oe  in  support  of  the  Commission’s  application. 

The  Chairman:  We  will  appreciate  it,  gentlemen,  if 
you  will  keep  within  the  requested  time  and  cut  it  down 
if  possible. 
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Did  I  understand  you  to  say,  Mr.  Davis,  that  you 
had  received  a  telegram  from  Mr.  Fleger? 

Mr.  Davis:  Yes,  sir.  Mr.  Fleger  is  here  now. 

The  Chairman:  Is  there  any  objection  to  the  par¬ 
ticipation  of  the  absent  Commissioner  if  he  reads  a  tran¬ 
script  of  the  argument? 

I  hear  no  objection. 

Will  you  proceed. 

ORAL  ARGUMENT  OF  PAUL  S.  DAVIS. 

Mr.  Davis :  If  the  Commission  please,  this  oral  ar¬ 
gument  has  been  convened  pursuant  to  the  notice  pre¬ 
viously  given  for  the  purpose  of  hearing  the  views  of 
any  interested  person  concerning  a  proposed  amendment 
to  Rule  U-49(c). 

The  notice  of  the  proposed  amendment  was  issued 
on  November  21,  and  set  forth  the  text  of  this  proposed 
amendment  together  with  a  general  statement  of  its 
purpose.  This  notice  invited  all  interested  persons  to 
submit  data,  views  and  comments  in  writing  and  offered 
an  opportunity  for  oral  argument  if  requested.  The 
notice  was  published  in  the  Federal  Register  and  was 
distributed  to  the  public  and  mailed  to  the  mailing  list 
or  releases  under  the  Holding  Company  Act.  It  has  been 
published  as  Holding  Company  Act  Release  7011. 

At  the  request  of  the  Philadelphia  Company  which 
is  a  registered  holding  company  and  a  principal  sub¬ 
sidiary  of  Standard  Gas  &  Electric  Company,  an  exten¬ 
sion  of  one  week  was  granted  for  the  filing  of  data,  views 
and  argument,  and  the  oral  argument  was  postponed 
from  December  16th,  the  date  originally  fixed,  until  to- 


Oral  Argument  of  Paul  S.  Davis.  67  a 

day.  Public  notice  was  given  of  this  extension  and  the 
notice  was  also  published  in  the  Federal  Register. 

Data,  views  and  comments  have  been  filed  on  behalf 
of  the  following: 

Philadelphia  Company  in  opposition  to  the  proposed 
rule;  the  Trustee  of  Pittsburgh  Railways  Company  and 
the  Pittsburgh  Motor  Coach  Company,  in  opposition; 
City  of  Pittsburgh,  Pa.,  in  favor  of  the  proposed  amend¬ 
ment;  Jules  Guggenheim,  et  al.,  a  group  of  public  secur¬ 
ity  holders,  suggesting  some  added  amendments ;  Chris¬ 
tian  A.  Johnson  and  Kent  Carpenter,  stockholders  and 
directors  of  Standard  Gas  &  Electric  Company,  in  favor 
of  the  adoption  of  the  proposed  amendment;  and  Moor¬ 
head  &  Knox,  representing  certain  underlier  companies, 
expressing  views  on  a  limited  aspect  of  the  proposed  rule 
applying  to  such  subsidiary  companies.  Oral  argument 
has  been  requested  by  certain  of  these  counsel. 

The  Commission's  original  notice  of  the  proposed 
amendment  and  the  notice  of  postponement,  statement 
of  data,  views  and  comments  filed  by  the  various  inter¬ 
ested  persons,  and  certain  correspondence  between  the 
Secretary  of  the  Commission  and  counsel  for  the  Phila¬ 
delphia  Company  relating  to  this  subject-matter  has  been 
placed  in  the  official  docket  of  this  proceeding.  This 
docket  is  available  for  public  inspection  and  has  been 
since  these  documents  were  filed. 

Certain  of  this  correspondence  refers  to  the  Com¬ 
mission’s  notice  and  order  for  hearing  instituting  Sec¬ 
tion  11(b)  proceedings  in  the  matter  of  Philadelphia 
Company  which  were  dated  December  5,  1946.  That 
notice  was  previously  served  on  the  respondent  and  was 
published  as  Holding  Company  Act  Release  No.  7025. 
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I  should  like  at  this  time  to  present  to  the  Commis¬ 
sion  and  make  available  to  all  interested  persons  present 
copies  of  this  document,  and  we  request  that  this  order 
contained  in  Holding  Company  Act  Release  No.  7025  be 
included  in  the  official  docket  relating  to  the  amendment 
of  this  rule. 

Paragraph  C  of  Rule  U-49  exempts  from  the  pro¬ 
visions  of  the  Public  Utility  Holding  Company  Act 
certain  transactions  by  certain  subsidiary  companies  of 
registered  holding  companies.  These  exemptive  provi¬ 
sions  apply  to  subsidiaries  which  are  neither  holding 
companies  nor  service  companies  nor  electric  or  gas  and 
utility  companies  where  such  subsidiaries  are  subject  to 
court  proceedings  under  Chapter  10  of  the  Bankruptcy 
Act  in  the  limited  class  of  cases  where  the  Commission 
has  filed  a  notice  of  appearance  and  where  the  transac¬ 
tions  are  entered  into  with  the  approval  of  the  Bank¬ 
ruptcy  Court. 

The  proposed  amendment  to  the  Rule  would  render 
this  exemption  inapplicable  to  any  subsidiary  which  is 
the  issuer  of  securities  or  the  obligor  of  any  obligations 
which  have  been  guaranteed  by  or  assumed  by  any  reg¬ 
istered  holding  company. 

The  present  Rule  U-49  (c)  was  adopted  on  April  21, 
1941.  Prior  to  that  date  Rule  U-3  ( d )  5  had  been  in  effect. 
Rule  U-3(d)5  contained  a  broad  exemption  for  all  sub¬ 
sidiaries  of  registered  holding  companies  which  were 
not  in  the  electric  or  gas  business  and  were  not  them¬ 
selves  either  holding  companies,  investment  companies 
or  service  companies.  When  the  rule  was  repealed  in 
April,  1941,  Rule  U-49  was  promulgated  which  had  the 
effect  of  continuing  these  exemptions  only  in  certain 
limited  respects,  one  of  which  is  U-49(c).  The  reason 
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for  this  change  in  the  rule  is  discussed  in  the  Commis¬ 
sion’s  Seventh  Annual  Report  for  that  year  on  page  118. 
It  is  there  indicated  that  the  Commission’s  experience 
up  to  that  time  led  to  the  conclusion  that  proper 
administration  of  the  Act  required  elimination  of  the 
very  broad  exemptive  provisions  which  had  been  in  the 
rule  prior  to  that  time. 

Paragraph  (c)  of  Rule  U-49  was  one  of  the  very 
limited  type  of  exemptions  which  was  continued  after 
that  date.  It  is  our  understanding,  at  least  so  far  as 
we  have  been  able  to  ascertain,  that  at  the  time  Rule 
U-49(c)  was  passed  its  application  was  limited  to  the 
reorganization  proceeding  of  Pittsburgh  Railway  Com¬ 
pany  and  their  associated  companies,  and  to  one  other 
group  of  companies.  It  is  also  our  understanding  that 
it  was  represented  to  the  Commission  at  that  time  that 
the  Chapter  10  proceeding  relating  to  these  companies 
— Pittsburgh  Railway  Company  particularly — might  be 
more  effectively  consummated  under  the  provision  of 
the  Bankruptcy  Act  with  such  exemption  from  the 
requirements  of  the  Holding  Company  Act.  The  Com¬ 
mission’s  experience  under  this  exemptive  provision  has 
indicated  the  desirability  of  applying  the  provision  of 
the  Holding  Company  Act  to  reorganization  plans  for 
companies  presently  exempted  by  Rule  U-49  (c) ,  at  least 
in  situations  where  the  intercorporate  relationship  of 
such  companies  and  of  the  holding  company  parent  are 
closely  entangled. 

Pittsburgh  Railways  Company  is  such  a  case.  Pitts¬ 
burgh  Railways  Company  has  a  large  number  of  street 
railway  and  traction  subsidiaries  and  affiliates  all  of 
which  are  part  of  the  Philadelphia  Company  holding 
company  system.  The  complex  interrelationship  are 
described  in  the  notice  and  order  for  hearing  instituting 
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proceedings  with  respect  to  the  Philadelphia  Company 
which  has  previously  been  offered  as  Release  No.  7025. 

Particular  attention  should  be  directed  to  the  guar¬ 
antees  which  are  existing  and  which  are  made  by  Phila¬ 
delphia  Company  under  which  Philadelphia  Company 
had  guaranteed  the  performance  of  various  obligations 
of  its  subsidiaries,  and  has  also  assumed  certain  securi¬ 
ties  issued  by  various  subsidiaries  in  the  Pittsburgh 
Railways  Company  group.  These  guarantees  include 
principal  and  interest  and  the  performance  of  certain 
leases  on  which  dividends  were  paid  by  these  various 
subsidiaries.  The  existence  of  these  guarantees  and 
these  assumptions  of  obligations  make  it  particularly 
difficult  to  effectuate  any  reorganization  plan  either  for 
Pittsburgh  Railways  Company  or  for  Philadelphia  Com¬ 
pany.  The  Philadelphia  Company  notice  clearly  shows 
the  need  for  simplification  of  this  holding  company 
system.  Obviously  corporate  reorganization  cannot  be 
effectuated  for  Philadelphia  Company  without  giving 
consideration  to  the  guarantees  and  other  relationships 
with  Pittsburgh  Railways  Company  since  those  guaran¬ 
tees  represent  liabilities  of  Philadelphia  Company. 

Conversely,  a  reorganization  of  Pittsburgh  Rail¬ 
ways  Company  cannot  be  effectuated  without  consider¬ 
ing  the  corporate  structure  problem  of  Philadelphia 
Company. 

For  these  reasons  it  is  our  view  that  the  public  in¬ 
terest  and  the  interest  of  investors  and  consumers 
demands  that  the  exemption  provided  by  Rule  U-49(c) 
be  terminated  as  to  this  type  of  situation.  In  this  way 
the  stage  will  be  set  for  an  expeditious  and  effective 
solution  of  the  corporate  structure  problem  of  this  hold¬ 
ing  company  system. 
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I  should  now  like  to  discuss  some  of  the  specific 
objections  which  have  been  raised  to  the  proposed 
amendment.  Philadelphia  Company  in  its  statement  of 
data,  views  and  comments  has  set  forth  14  grounds  of 
objection  to  the  adoption  of  the  proposed  amendment. 
These  objections  can  be  classified  into  two  groups: 
First,  those  which  go  to  the  Commission's  discretion  re¬ 
lating  to  the  wisdom  of  the  adoption  of  the  rule,  and 
second,  argument  as  to  the  Commission's  jurisdiction 
either  to  amend  the  rule  or  otherwise  deal  with  Pitts¬ 
burgh  Railways  Company  under  Section  11(f)  of  the 
Holding  Company  Act.  Philadelphia  Company  urges 
that  the  proposed  rule  will  have,  as  they  put  it,  un¬ 
wholesome  administrative  results  and  will  interfere  with 
the  orderly  progress  of  the  administration  of  the  estate. 
It  argues  that  there  is  no  necessity  for  the  Commission's 
assertion  of  jurisdiction  under  the  Holding  Company 
Act  and  suggests  that  a  continuation  of  participation  in 
the  Chapter  10  proceeding  will  be  sufficient. 

It  is  argued  also  that  the  Commission's  jurisdiction 
over  Philadelphia  Company  and  its  subsidiaries  and  the 
exercise  effectively  without  asserting  jurisdiction  over 
the  Pittsburgh  Railways  reorganization. 

These  arguments  are  stated  in  general  terms  and  it 
seems  to  us  that  the  reason  stated  in  the  Commission's 
notice  and  the  considerations  which  I  have  just  dis¬ 
cussed  supply  an  adequate  answer  to  these  contentions. 

Philadelphia  Company  has  also  urged  that  the 
Bankruptcy  Court  has  conducted  extensive  litigation 
with  respect  to  the  plan  and  that  certain  evidence  has 
been  taken  and  certain  findings  of  fact  have  been  made 
by  the  Court.  On  this  ground  they  urge  that  the  asser¬ 
tion  of  jurisdiction  under  the  Holding  Company  Act  at 
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thig  time  might  result  in  some  duplication  of  effort  and 
expense.  It  seems  to  us  that  the  only  matter  on  which 
extensive  litigation  has  been  conducted  is  the  scope  of 
the  reorganization  court’s  jurisdiction,  and  specifically 
whether  it  extends  to  all  of  the  underlier  companies  or 
is  confined  to  Pittsburgh  Railways  Company,  alone.  This 
is  the  issue  which  was  finally  settled  by  the  Supreme 
Court’s  denial  of  certiorari  in  October  of  this  year.  No 
evidence  has  been  taken  by  the  District  Court  and  no 
findings  of  fact  have  been  made  on  the  substantive  con¬ 
tent  of  any  plan  of  reorganization. 

The  principal  matter  which  will  come  before  the 
Commission  at  the  outset  would  be  the  reorganization 
plan,  and  since  no  hearings  have  been  held  on  any  plan 
there  will  be  no  duplication  of  evidence  or  any  duplica¬ 
tion  of  expense.  To  the  extent  that  evidence  previously 
taken  before  the  District  Court  or  the  Special  Master 
might  conceivably  be  material  in  connection  with  the 
plan  there  would  be  no  objection,  so  far  a 5  the  staff  is 
concerned,  to  permitting  relevant  portions  of  such  evi¬ 
dence  to  be  included  in  the  record  before  the  Commission 
either  by  stipulation  or  by  incorporation  by  reference. 

We  shall  now  consider  the  jurisdictional  objections 
which  have  been  asserted  by  Philadelphia  Company  and 
certain  of  the  other  parties. 

Philadelphia  Company  states  that  the  proposed 
amendment  is  improper  on  the  theory  that  it  applies 
only  to  a  single  situation.  Even  though  the  proposed 
amendment  to  the  rule  would  now  apply  only  to  Pitts¬ 
burgh  Railways  Company  and  its  associated  companies, 
that  fact  is  not  a  valid  objection  to  its  adoption.  Courts 
have  frequently  sustained  legislation  dealing  with  a 
limited  class  of  matters  so  long  as  there  is  a  reasonable 
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basis  for  tbe  particular  classification.  The  whole  class 
of  companies  covered  by  Rule  U-49(c)  is  itself  very 
limited.  I  stated  some  time  ago  that  I  think  the  rule 
applies  only  to  two  different  groups  of  companies  of 
which  Pittsburgh  Railways,  and  the  proposed  amend¬ 
ment  states  a  reasonable  basis  of  classification  since  it 
would  apply  the  jurisdiction  under  the  Holding  Company 
Act  to  that  class  of  cases  where  these  unusual  intercor¬ 
porate  relationships  exist. 

There  could  be  no  question  that  under  the  terms  of 
the  Holding  Company  Act  the  Commission  in  the  ab¬ 
sence  of  adoption  of  Rule  U-49(c)  or  its  predecessor 
Rule  U-3(d)5  would  have  had  full  jurisdiction  to  pass 
upon  any  reorganization  plan  of  Pittsburgh  Railways 
prior  to  its  submission  to  the  Court.  Section  11(f)  spe¬ 
cifically  so  provides.  The  fact  that  Philadelphia  Com¬ 
pany  registered  under  the  Act  subsequent  to  the  appoint¬ 
ment  of  a  trustee  in  reorganization,  which  is  a  point 
made  by  counsel  for  Philadelphia  Company,  is  immate¬ 
rial.  Pittsburgh  Railways  Company  is  not  only  a  sub¬ 
sidiary  of  Philadelphia  Company  but  also  a  subsidiary 
of  Standard  Gas  &  Electric  Company.  Standard  Gas  & 
Electric  Company  is  in  turn  a  subsidiary  of  Standard 
Power  &  Light  Corporation.  These  two  latter  corpora¬ 
tions  are  both  holding  companies  and  both  of  them  regis¬ 
tered  under  the  Holding  Company  Act  in  April,  1938, 
which  was  prior  to  the  appointment  of  the  Trustee  for 
Pittsburgh  Railways  Company. 

I  might  mention  also  that  the  theory  on  which  that 
contention  is  based  is  founded  upon  an  opinion  of  the 
General  Counsel  of  this  Commission  back  in  1935,  which 
was  published  as  Holding  Company  Act  Release  No.  54, 
and  subsequently  in  the  case  of  National  Gas  &  Electric 
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Company,  8  S.E.C.  197,  the  Commission  indicated  that  it 
was  overruling  the  views  expressed  in  Release  No.  54  at 
least  so  far  as  this  particular  point  is  concerned.  As  I 
say,  I  think  in  any  event  this  point  is  immaterial  here 
since  Standard  Gas  did  register  prior  to  the  appointment 
of  trustees.  Whatever  the  situation  might  have  been 
previously  is  now  entirely  different  with  the  initiation 
of  Section  11  proceedings  with  respect  to  Philadelphia 
Company. 

Another  argument  which  has  been  made  is  that  the 
provisions  of  the  Holding  Company  Act  dealing  with  re¬ 
organization  plans  for  registered  holding  companies  and 
their  subsidiaries  were  repealed  or  modified  by  the  en¬ 
actment  of  Chapter  10  in  1938.  It  is  our  view  that  this 
argument  has  no  merit  whatever.  The  legislative  his¬ 
tory  of  Section  10  of  the  Bankruptcy  Act  makes  it  very 
clear  that  Congress  expressly  intended  to  leave  un¬ 
impaired  the  jurisdiction  of  the  Commission  under  the 
Holding  Company  Act,  just  as  it  intended  not  to  inter¬ 
fere  with  the  jurisdiction  of  the  State  Commissions.  In 
that  connection  I  would  like  to  refer  the  Commission  to 
Senate  Report  No.  1916,  75th  Congress,  3rd  Session, 
which  at  page  31  makes  reference  to  Section  178  of  the 
Bankruptcy  Act  and  says:  “That  the  jurisdiction  over 
public  utility  corporations  granted  by  other  statutes,  as 
for  example  the  jurisdiction  of  the  Securities  and  Ex¬ 
change  Commission  under  the  Public  Utility  Holding 
Company  Act  of  1935,  is  in  no  way  to  be  affected  by  any 
of  the  provisions  of  this  Chapter”,  meaning  the  new 
Bankruptcy  Act  provisions. 

That  legislative  history  is  fully  supported  by  the 
settled  rule  of  legislative  construction  that  a  general 
statute  will  not  be  construed  to  override  a  particular 
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statute.  Chapter  10  of  the  Bankruptcy  Act  thus  con¬ 
templated,  at  least  wih  respect  to  the  Commission’s  ap¬ 
proval  of  reorganization  plans,  the  Commission’s  juris¬ 
diction  would  be  concurrent  with  that  of  the  Bankruptcy 
Court.  In  this  respect  the  effect  is  parallel  to  that  of 
the  railroad  reorganization  provisions  of  the  Bankruptcy 
Act  under  Section  77  which  requires  consideration  of 
plans  by  the  Interstate  Commerce  Commission  prior  to 
action  by  the  District  Court. 

Another  point  which  has  been  urged  is  that  Section 
11(f)  of  the  statute  requires  Commission  approval  of 
the  plan  prior  to  its  submission  to  the  court  and  that 
since  the  pending  reorganization  plan  of  Pittsburgh 
Railways  Company  was  filed  during  March,  1942,  Section 
11(f)  cannot  now  be  applied  to  that  plan.  In  this  con¬ 
nection  it  must  be  emphasized  that  while  a  plan  was  filed 
in  1942  the  Court  has  held  no  hearings  and  taken  no 
evidence  by  that  plan  either  itself  or  through  the  Special 
Master.  It  is  also  our  understanding  that  the  Trustee 
in  the  reorganisation  proceedings  has  represented  that 
certain  amendments  are  now  considered  necessary  to  the 
1942  plan  and  that  he  proposes  to  file  an  amended  plan 
at  some  time  in  the  future.  The  mere  filing  of  a  plan 
with  the  Court  is  not  such  a  submission  under  the  statu¬ 
tory  language  as  to  prevent  consideration  by  the  Com¬ 
mission  of  the  plan  under  Section  11(f). 

We  cite  two  authorities  for  that,  Midland  United 
Company,  58  Fed.  Supp.  667,  appeal  dismissed  141  Fed. 
2d  692;  and  Utilities  Power  &  Light  Corporation,  where 
a  plan  was  approved  by  the  Commission,  5  S.E.C.  483, 
and  subsequently  by  the  District  Court,  29  Fed.  Supp. 
763. 
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In  the  Utilities  Power  &  Light  Corporation  the  plan 
was  filed  both  with  the  Court  and  with  the  Commission, 
and  joint  hearings  were  held  on  the  plan  by  a  Special 
Master  appointed  by  the  Court  and  a  Trial  Examiner 
appointed  by  the  Commission.  It  was  held  that  the  fact 
that  joint  hearings  were  held  were  not  such  as  to  consti¬ 
tute  a  submission  to  the  Court  in  the  sense  of  the  statute 
prior  to  the  approval  by  the  Commission. 

Another  objection  raised  by  Philadelphia  Company 
and  also  by  counsel  for  some  of  the  non-subsidiary  under¬ 
lies  implies  a  lack  of  power  in  the  Commission  to  deal 
with  non-subsidiary  underlies  in  the  Pittsburgh  Rail¬ 
ways  System.  That  involves  the  very  interesting  legal 
question  which  is  either  the  same  question  or  at  least 
closely  related  to  the  question  considered  by  the  Circuit 
Court  of  Appeals  and  to  which  certiorari  was  denied  by 
the  Supreme  Court.  We  deem  it  premature  at  this  time 
to  consider  all  possible  aspects  of  the  plan  relating  to 
such  question,  and  believe  that  such  consideration  should 
be  given  at  the  time  the  plan  is  before  the  Commission 
for  consideration.  At  that  time  any  question  of  jurisdic¬ 
tion  over  particular  companies  and  their  security  holders 
can  more  properly  be  passed  on  in  the  light  of  a  specific 
plan.  The  present  matter  concerns  only  the  proposed 
amendment  to  the  present  rule  exempting  certain  sub¬ 
sidiary  companies. 

The  statement  filed  by  the  Trustee  has  raised  cer¬ 
tain  of  the  same  points  made  by  Philadelphia  Company 
and  in  addition  has  suggested  that  if  the  amendment  is 
adopted  the  Trustee  would  be  required  to  come  before 
the  Commission  in  connection  with  various  operational 
transactions  as  to  which  they  might  already  have  ob¬ 
tained  approval  from  the  District  Court  and  the  Penn- 
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sylvania  Public  Utility  Commission.  In  this  connection 
we  want  to  emphasize  that  there  is  now  before  the  Com¬ 
mission  no  proposal  to  change  other  exemptions  which 
might  apply  to  many  of  such  operations  which  are  pro¬ 
vided  for  by  paragraphs  (b)  and  (d)  of  Rule  U-49. 
Rule  U-49  (b)  exempts  certain  security  issues  such  as 
purchase  obligations  which  are  issued  to  vendors.  Rule 
U-49  (d)  and  sub-paragraph  2  exempts  certain  acquisi¬ 
tions  by  public  service  companies  where  they  have  been 
approved  by  State  Commissions.  No  showing  has  been 
made  as  to  why  any  transaction  involving  a  major  issue 
of  securities  or  any  acquisition  not  in  the  ordinary  course 
of  business  should  not  be  subject  to  the  Commission's 
jurisdiction.  In  any  event,  the  provisions  of  Rule  U-100 
would  always  be  available  for  the  purpose  of  obtaining 
an  exemption  if  the  Commission  deemed  it  appropriate 
in  a  proper  case. 

We  submit  that  the  jurisdiction  objections  to  the 
proposed  amendment  are  without  substantial  merit.  We 
believe  that  a  complete  showing  has  been  made  that  the 
removal  of  the  exemption  is  in  the  public  interest.  We 
urge  that  the  Commission  adopt  the  proposed  amend¬ 
ment  in  substantially  the  form  set  forth  in  the  Commis¬ 
sion’s  notice. 

If  the  Commission  please,  I  would  like  to  reserve 
additional  time  for  rebuttal. 

The  Chairman :  Very  well. 

Mr.  Munsch:  Shall  I  speak  on  behalf  of  Philadelphia 
Company  now? 

The  Chairman :  Yes. 
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ORAL  ARGUMENT  OF  T.  J.  MUNSCH 

Mr.  Munsch :  I  speak  on  behalf  of  Philadelphia  Com¬ 
pany  in  opposition  to  the  proposed  amendment  to  Rule 
U-49. 

Philadelphia  Company  is  a  registered  holding  com¬ 
pany  and  its  interest  in  the  proposed  amendment  to  Rule 
U-49  arises  out  of  the  fact  that  it  is  the  parent  company 
of  the  Pittsburgh  Railways  Company  and  a  guarantor 
of  certain  obligations  of  Pittsburgh  Railways  Company 
and  of  certain  underlier  companies  of  Pittsburgh  Rail¬ 
ways  Company. 

It  is  rather  difficult  to  address  one’s  self  to  the 
problem  presented  by  the  proposed  amendment  because 
we  do  not  have  a  notion  of  precisely  the  situation  in 
detail  or  the  transactions  in  detail  upon  which  the  staff 
relies  in  support  of  its  proposal  that  this  amendment  be 
adopted.  As  we  understand  it,  however,  and  as  we  think 
our  correspondence  with  the  staff  establishes,  the  pro¬ 
posed  amendment  would  apply  only  to  a  single  situation. 
The  present  Rule  U-49  as  it  stands  before  amendment 
applies  to  non-gas  and  electric  subsidiaries,  to  such  com¬ 
panies,  namely,  non-gas  and  electric  subsidiaries,  as  are 
in  reorganization  under  Chapter  10  or  77-B  where  the 
Commission  has  filed  an  appearance.  The  proposed 
amendment  would  revoke  the  exemption  afforded  by  the 
rule  where  the  company  involved  had  issued  obligations 
or  securities  which  are  guaranteed  by  a  registered  hold¬ 
ing  company. 

The  impact  of  the  rule  as  affected  by  the  proposed 
amendment  therefore  would  be  felt  only  in  a  situation 
where  these  three  elements  were  present;  that  is,  where 
you  had  first  a  non-gas  and  electric  subsidiary,  second, 
where  that  company  was  in  reorganization  under  77-B 
or  Chapter  10  and  the  Commission  had  entered  an  ap- 


Oral  Argument  of  T.  J.  Munsch.  79  a 

pearance,  and  third,  the  company  had  obligations  or 
securities  which  were  guaranteed  by  a  registered  hold¬ 
ing  company.  So  far  as  we  know,  Pittsburgh  Railways 
Company  presents  the  only  situation  of  that  kind. 

Our  opposition  to  the  proposed  amendment  is  based 
on  the  reasons  set  forth  in  our  statement  of  data,  views 
and  comments,  and  in  this  statement  which  I  am  now 
making  I  should  like  to  stress  these  points :  First,  that 
the  proposed  amendment  will  serve  no  useful  purpose 
and  will,  on  the  contrary,  hinder  and  delay  the  reorgani¬ 
zation  of  Pittsburgh  Railways  Company;  second,  that 
the  Commission  has  no  power  to  adopt  the  proposed 
amendment,  for  these  reasons.  The  section  upon  which 
the  Commission  would  rely  in  the  light  of  the  proposed 
amendment,  namely,  11  (f ) ,  is  not  applicable  by  its  terms 
to  the  railway  reorganization.  Second,  certain  of  the 
railway  companies  involved  in  the  railway  reorganiza¬ 
tion  are  not  subsidiaries  and  therefore  are  not  subject 
to  this  Commission’s  jurisdiction.  Third,  the  assertion 
of  jurisdiction  under  11(f)  is  not  timely.  In  effect  the 
Commission  would  be  changing  its  rules  in  the  middle 
of  the  game,  which  we  consider  to  be  unfair.  Finally, 
that  the  proposed  amendment  is  an  invalid  exercise  of 
the  Commission’s  rule-making  power. 

Commissioner  McConnaughey:  Suppose  that  the 
rule  had  never  been  adopted.  Would  you  consider  that 
the  Commission  didn’t  have  power  to  exercise  jurisdic¬ 
tion  over  this  situation? 

Mr.  Munsch :  That  is,  suppose  that  Rule  U-49(c) 
had  never  been  adopted  and  that  the  Commission  had 
exerted  or  assumed  jurisdiction  under  11  (f)  prior  to  the 
submission  of  any  plan  to  the  Bankruptcy  Court?  I  can 
assume  for  the  purpose  of  this  argument  that  the  Com¬ 
mission  would  have  had  jurisdiction  with  respect  to  the 
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Pittsburgh  Railways  Company,  not  however  with  re¬ 
spect  to  non-holding  company  subsidiaries. 

Commissioner  McConnaughey :  Well,  as  to  the  Com¬ 
mission’s  power  to  amend  or  revoke  an  established  rule 
do  you  make  a  difference  between  the  power  to  impose 
the  rule  in  the  first  place  and  to  take  it  away  once  it  has 
been  imposed? 

Mr.  Munsch :  I  should  think  that  similar  consider¬ 
ations  would  apply  to  the  problem  of  classification  in 
either  case. 

1  Commissioner  McConnaughey :  If  we  don’t  exercise 
our  rule-making  power  to  grant  the  exemption  I  can  see 
no  objection,  on  the  basis  of  power  at  least,  to  the  failure 
to  exercise  that  rule-making  power.  Once  we  have  exer¬ 
cised  it  we  exercise  it  again  to  put  it  back  where  it 
would  have  been  if  we  had  never  acted.  I  have  great 
difficulty  with  your  argument  about  lack  of  power  to 
do  that 

Mr.  Munsch :  Conceivably  the  Commission  could  act 
in  either  of  two  ways.  It  could  simply  allow  its  power 
to  exist  without  modification  by  any  rule  or  it  could 
exempt  all  transactions  and  then  proceed  to  exempt  par¬ 
ticular  transactions  as  it  saw  fit.  I  don’t  see  any  differ¬ 
ence  in  substance  between  proceeding  one  way  or  the 
other. 

Commissioner  McConnaughey :  I  don’t  either.  That 
is  why  I  have  trouble  with  the  argument. 

Mr.  Munsch :  I  am  assuming  that  the  actual  Rule 
U-49(c)  was  valid  when  adopted  and  the  Commission 
should  certainly  not,  I  think,  now  assert  that  it  was  in¬ 
valid  when  the  parties  have  relied  on  it  so  many  years 
and  after  so  much  litigation.  That  leaves  the  question 
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whether  the  proposed  amendment  as  such  is  a  valid  ex¬ 
ercise  of  the  rule-making  power. 

Commissioner  McEntire :  You  take  the  position 
that  the  rule  applies  to  what  the  Commission  has  already 
done  in  the  original  promulgation  of  Rule  U-49(c)  ? 

Mr.  Munsch :  I  say  that  the  Commission  was 
bound  by  the  original  adoption  of  Rule  U-49(c)  par¬ 
ticularly  where  it  has  been  on  the  books  for  so  many 
years  and  relied  on  by  the  parties  and  by  the  courts. 

Commissioner  McEntire :  You  mean  as  a  legal  mat¬ 
ter  the  Commission  is  bound,  or  is  that  a  matter  that 
goes  to  the  exercise  of  the  Commission’s  discretion? 

Mr.  Munsch:  I  think  the  Commission  has  no  dis¬ 
cretion  to  choose  to  consider  itself  not  bound  by  its  duly 
promulgated  rules. 

Commissioner  McEntire:  Being  bound  by  them  or 
changing  them  is  perhaps  a  little  different  thing. 

Commissioner  McConnaughey:  Do  you  make  it  as  a 
general  proposition  that  this  Commission  cannot  change 
a  rule  once  it  issues  it? 

Mr.  Munsch :  No,  sir.  The  Commission  can  change 
a  rule.  I  say,  however,  that  the  change  of  the  rule  must 
be  tested  by  the  principles  laid  down  in  the  Act  for  the 
exercise  of  the  Commission’s  rule-making  power.  Now 
the  Act  prescribes  a  limitation  that  in  the  exercise  of  the 
rule-making  power  the  Commission  shall  prescribe  rules 
for  classes  of  purchases.  In  the  present  case  the  im¬ 
pact  of  the  proposed  rule  is  not  in  effect  upon  a  class, 
it  is  upon  a  particular  situation,  and  further  and  more 
important  the  classification  here  sought  to  be  sustained 
is  invalid  because  it  bears  no  rational  relationship  to  the 
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object  sought  to  be  accomplished.  The  test  of  classifica¬ 
tion,  as  I  understand  it,  is  pragmatic.  Classification  is 
tested  in  the  light  of  the  object  sought  to  be  accom¬ 
plished  by  the  classification.  Classification  necessarily 
implies  a  difference  of  treatment  between  the  class  set 
apart  and  other  persons  so  that  the  question  presented 
by  the  problem  of  classification  here  is  whether  there  is 
any  rational  basis  for  treating  non-gas  and  electric  sub¬ 
sidiaries  which  have  issued  securities  for  obligations 
guaranteed  by  a  holding  company  in  any  different 
fashion  from  non-gas  and  electric  subsidiaries  which  do 
not  have  obligations  guaranteed  by  a  registered  holding 
company. 

Commissioner  McConnaughey :  On  that  basis  you 
object  not  to  our  power  to  amend  the  rule;  you  would 
object  equally  if  we  had  issued  the  rule  with  this  excep¬ 
tion  in  the  first  place,  wouldn’t  you? 

Mr.  Munsch:  That  might  depend  upon  the  prac¬ 
tical  impact  of  the  rule  in  the  first  place.  I  have  no  way 
of  telling  what  that  would  have  been.  Mr.  Davis  has 
mentioned  that  there  was  another  company  affected  by 
the  rule  in  the  first  place.  I  don’t  know  what  that  com¬ 
pany  was.  I  don’t  know  whether  that  company  would 
have  been  affected  by  the  proposed  amendment. 

Commissioner  McConnaughey :  Assume  that  there 
had  been  two  companies  affected  by  this  rule.  Would 
that  have  established  a  classification  that  would  validate 
the  rule,  do  you  think? 

Mr.  Munsch :  If  there  was  a  rational  basis  for  set¬ 
ting  those  two  companies  apart  from  other  companies, 
yes. 
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Commissioner  McConnaugheyi  Suppose  there  are 
six  companies?  The  number  doesn't  matter,  does  it? 

Mr.  Munsch :  I  think  the  number  is  important,  be¬ 
cause  the  existence  of  a  single  company  emphasizes,  I 
believe,  the  fact  that  a  single  situation  has  been  set 
apart.  True  the  fundamental  test  of  a  classification 
goes,  I  think,  to  the  question  of  whether  there  is  a  ra¬ 
tional  basis  for  singling  out  this  situation  for  different 
treatment.  I  should  like  to  develop  that  point  a  bit. 

The  question,  therefore,  comes  to  this,  not  whether 
there  is  a  complexity  in  the  holding  company  system  of 
Philadelphia  Company;  the  question  is  whether  there  is 
any  basis  for  exercising  jurisdiction  under  11(f)  with 
respect  to  a  company  in  reorganization  which  does  not 
have  obligations  guaranteed  by  a  registered  holding 
company  and  not  exercising  jurisdiction  under  11(f) 
with  respect  to  a  company  whose  obligations  are  not  so 
guaranteed.  It  seems  to  me  there  is  no  rational  basis 
for  such  a  distinction,  for  this  reason.  11(f)  is  directed 
to  assertion  of  jurisdiction  over  plans  of  reorganization. 
Plans  of  reorganiaztion  in  the  Bankruptcy  Court  deal 
with  the  securities  of  the  companies  in  reorganization. 
When  a  bankruptcy  court  deals  with  the  securities  of  a 
company  before  it  it  deals  with  those  securities  by  de¬ 
termining  what  is  the  nature  of  the  claim  against  the 
company  in  reorganization,  and  the  question  of  the 
existence  and  nature  and  amount  of  the  claim  against 
the  company  in  reorganization  is  precisely  the  same 
whether  or  not  that  claim  happens  to  be  guaranteed. 
Therefore  there  is  no  basis  for  a  distinction  between  the 
two.  There  is  no  basis  for  asserting  jurisdiction  under 
11(f)  where  you  have  a  guarantee,  and  disclaiming  it 
where  you  have  no  guarantee. 
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I  should  like  to  stress  further  this  point,  that  the 
proposed  rule  will  serve  no  useful  purpose  because  I  think 
that  point  is  tied  in  too  to  this  question  of  classification. 
Id.  that  connection  I  should  like  to  read  the  sentence  in 
the  Commission’s  notice,  Holding  Company  Act  Release 
7011,  which  sentence  seems  to  me  to  constitute  the  only 
clue  to  the  staff’s  reasoning  in  support  of  the  proposed 
amendment.  I  might  say,  too,  that  after  having  listened 
carefully  to  Mr.  Davis  I  haven’t  understood  him  to  par¬ 
ticularize  this  sentence  in  any  way. 

The  sentence  reads:  “There  exists  situations  in 
which  the  security  structures  of  registered  holding  com¬ 
panies  and  their  subsidiaries  are  entangled  in  such  a 
manner  as  to  make  it  necessary  for  the  Commission  in 
order  properly  to  perform  its  statutory  responsibilities 
with  respect  to  the  corporate  structure  of  a  holding 
company  to  exercise  jurisdiction  over  reorganization 
plans  and  other  transactions  by  its  subsidiary  companies 
although  such  subsidiaries  may  not  be  electirc  or  gas 
utility  companies.” 

That  sentence  reveals  that  the  objective  to  be  sought 
by  the  proposed  amendment  is  to  exercise  jurisdiction 
over  reorganization  plans  and  other  transactions.  We 
have  no  way  of  knowing  what  other  transactions  the 
Commission  or  the  staff  may  have  in  mind.  They  have 
not  been  particularized. 

With  respect  to  the  assumption  of  jurisdiction  over 
reorganiaztion  plans  I  believe  that  Mr.  Davis  would  be 
the  first  to  admit  that  that  jurisdiction  would  be  sought 
to  be  exercised  under  section  11  (f)  of  the  Holding  Com¬ 
pany  Act.  Now  why,  may  we  ask,  does  the  Commission 
seek  to  do  these  things?  Why  does  it  seek  to  put  itself 
in  a  position  whereby  it  may  exercise  jurisdiction  under 
section  11(f)  ? 
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The  only  clue  that  we  are  given  in  this  sentence  is 
this,  that  it  is  sought  to  make  11(f)  applicable  in  order 
properly  to  perform  its  statutory  responsibilities  with 
respect  to  the  corporate  structure  of  a  holding  company. 
Now  the  only  holding  company  whose  corporate  struc¬ 
ture  could  be  involved  here  is  Philadelphia  Company. 

In  this  connection  I  should  like  to  distinguish  be¬ 
tween  the  matter  of  the  11(b)  2  proceeding  which  has 
already  been  directed  to  Philadelphia  Company,  and  the 
matter  of  assertion  of  jurisdiction  under  11(f)  which 
would  operate  only  with  respect  to  the  reorganization 
plan  of  Pittsburgh  Railways  Company  and  its  subsidiary 
and  underlier  companies.  Whatever  jurisdiction  the 
Commission  has  with  respect  to  the  corporate  structure 
of  Philadelphia  Company,  whatever  power  the  Commis¬ 
sion  has  to  deal  with  the  guarantees  of  the  Philadelphia 
Company  in  so  far  as  they  may  be  unnecessary  complica¬ 
tions  those  powers  can  and  presumably  will  be  exer¬ 
cised  in  the  11(b)  2  proceeding  aimed  at  Philadelphia 
Company.  The  question  is  whether  anything  is  going 
to  be  accomplished  in  the  way  of  elimination  of  complexi¬ 
ties  in  Philadelphia’s  structure  by  dealing  with  the  plan 
of  Pittsburgh  Railways  Company  under  11(f).  I  sub¬ 
mit  that  nothing  will  be  accomplished.  The  corporate 
structure  of  Philadelphia  Company  will  necessarily  be 
dealt  with  in  the  11(b) 2  proceeding.  The  assertion  of 
power  under  11  (f)  will  neither  enlarge  nor  diminish  the 
Commission’s  power  with  respect  to  the  Philadelphia 
Company  under  11  (b) 2. 

Under  11(f)  the  Commission  would  be  passing  upon 
a  plan  under  the  Bankruptcy  Act.  The  Commission 
would  be  giving  a  preliminary  look  at  a  plan  which  will 
be  submitted  to  a  bankruptcy  court.  The  matter  of 
undue  complications  in  the  corporate  structure  of  Phila- 
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delphia  Company  is  not  a  proper  subject  for  considera¬ 
tion  in  a  plan  of  reorganization  for  Pittsburgh  Railways 
Company.  It  is  a  matter  which  is  properly  left  separate 
for  consideration  in  the  11(b)  2  proceeding  of  Phila¬ 
delphia  Company  itself. 

It  is  important  in  this  connection  to  distinguish 
between  the  guarantee  of  Philadelphia  Company  and  the 
principal  obligations  of  the  Railways  Company  whose 
obligations  are  guaranteed.  The  plan  of  reorganization 
and  consequently  any  consideration  given  to  that  plan 
under  11(f)  will  deal  with  the  principal  obligations  of 
the  company’s  guarantee. 

The  11  (b) 2  proceeding,  on  the  other  hand,  will  deal 
with  the  obligations  of  Philadelphia  Company  as  guaran¬ 
tor.  There  will  be  nothing  accomplished  by  confusing 
those  two  questions.  What  specifically  will  be  added  to 
the  proceeding  by  enabling  the  Commission  to  look  at 
the  plan  of  reorganization  under  11(f)?  So  far  as  I 
know  only  these  things  will  be  accomplished.  First  the 
Commission  will  look  at  the  plan  before  the  court  looks 
at  it  and  the  Commission  will  hold  hearings  on  the  plan 
before  the  court  holds  further  plan  hearings.  Second  the 
Commission  will  exert  a  veto  power  with  respect  to  the 
plan  in  place  of  the  advisory  power  that  it  would  have 
under  Chapter  10. 

But  how  do  either  of  those  things  contribute  to  the 
elimination  of  complexities  in  the  corporate  structure  of 
Philadelphia  Company?  How  does  the  holding  of  a  hear¬ 
ing  on  the  plan,  as  a  plan  under  Chapter  10,  especially 
when  that  plan  must  later  be  submitted  to  the  court 
before  it  becomes  effective,  enlarge  the  Commission’s 
power  with  respect  to  Philadelphia  Company?  I  submit 
it  does  not 
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How  does  the  Commission's  power  to  veto  that  plan 
enlarge  its  power  with  respect  to  the  corporate  structure 
of  Philadelphia  Company?  I  must  confess  that  I  simply 
don’t  see  how  there  is  any  relationship  between  the  two. 

Coming  to  the  matter  of  the  applicability  of  Section 
11(f)  by  its  terms,  I  have  to  advert  briefly  to  the  history 
of  the  Railways  proceeding.  A  plan  of  reorganization 
was  filed  with  the  court  on  March  17,  1942.  The  Com¬ 
mission  incidentally  was  a  party  to  the  proceeding  at 
that  time  and  made  no  objection  to  its  being  so  filed  with 
the  court.  Section  11(f)  provides  that  a  plan  of  re¬ 
organization  shall  be  submitted  to  the  Commission  prior 
to  its  submission  to  the  court.  Obviously  it  is  impos¬ 
sible  to  hold  hearings  on  this  plan  prior  to  its  submission 
to  the  court.  Therefore  Section  11  (f)  has  no  application 
by  its  terms.  That  matter  of  statutory  construction 
speaks  for  itself.  It  doesn’t  admit  of  enlargement  and 
yet  I  think  it  is  plain  and  fundamental. 

Furthermore  Section  11(f)  refers  to  any  such  pro¬ 
ceeding.  Now  the  words  “any  such  proceeding”  which 
occurs  in  the  opening  sentence  of  Section  11(f)  refer  to 
any  proceedings  in  the  courts  of  the  United  States  in 
which  a  receiver  or  trustee  is  appointed  for  any  reg¬ 
istered  holding  company  or  any  subsidiary  thereof.  I 
submit  that  no  receiver  or  trustee  has  been  appointed 
for  most  of  the  underlier  companies  or  any  of  the  under- 
lier  companies  in  this  case.  A  receiver  or  trustee  has 
been  appointed  for  Pittsburgh  Railways  Company  and 
the  Circuit  Court  of  Appeals  has  said  in  the  matter  of 
the  petition  of  City  of  Pittsburgh  which  sought  to  as¬ 
sume  jurisdiction  that  the  court  may  deal  in  the  reorgan¬ 
ization  proceedings  with  the  underlier  companies  but 
the  court  has  not  said  that  the  appointment  of  the 
receiver  for  Pittsburgh  Railways  Company  was  tanta- 
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mount  to  appointment  of  a  receiver  for  the  underlier 
companies.  In  fact  the  Commission  itself  has  recognized 
certain  of  the  underlier  companies  as  separate  com¬ 
panies.  The  11  ( b )  2  order,  I  believe,  was  served  upon  the 
nonsubsidiary  underliers  in  the  Railway  System.  If 
those  companies  had  had  a  trustee  it  would  have  been 
appropriate  to  have  served  that  notice  on  their  trustee. 

The  next  major  objection  which  I  should  like  to 
raise  relates  to  the  fact  that  certain  of  the  companies 
in  the  Railways  System  are  not  subsidiaries  of  any  reg¬ 
istered  holding  company.  The  mileage  of  those  com¬ 
panies  is  substantial  and  their  properties  are  important. 
It  seems  to  us  simply  impossible  as  a  matter  of  statutory 
construction  to  arrive  at  a  result  where  the  Commission 
is  exercising  any  power  under  the  Holding  Company  Act 
may  reach  out  and  pass  upon  the  corporate  structure  of 
a  company  which  is  not  a  holding  company  subsidiary. 
That  point  also  is  so  plain  that  it  speaks  for  itself  and 
doesn’t  permit  of  enlargement. 

Next  I  should  like  to  stress  the  fact  that  the  Com¬ 
mission’s  assertion  of  jurisdiction  is  not  timely.  In  effect 
the  Commission  is  seeking  here  to  change  the  rules  in 
the  middle  of  a  game.  That  too  requires  a  little  history 
in  support.  Throughout  the  reorganization  proceeding 
of  Pittsburgh  Railways  there  has  been  a  waiver  of  juris¬ 
diction  by  the  Commission,  first  under  Rule  U-3(b)5 
and  later  under  Rule  U-49.  Early  in  the  proceedings  the 
Commission  entered  its  appearance.  Never  was  any  sug¬ 
gestion  made  to  the  Bankruptcy  Court  that  this  Commis¬ 
sion  would  exercise  a  legal  power  over  any  plan.  Early 
in  the  proceedings  the  court  entered  an  order  providing 
that  the  proceedings  shall  henceforth  be  conducted  pur¬ 
suant  to  the  procedure  prescribed  in  Chapter  10.  That 
order  plainly  contemplated  that  the  plan  should  be  sub- 
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mitted  to  the  court  for  plan  hearings  and  to  the  Commis¬ 
sion  for  advisory  hearings. 

Commissioner  McCcmnaughey :  Do  you  think  the 
Commission  can  waive  the  statutory  powers  if  their  exer¬ 
cise  is  required  to  accomplish  the  objective  of  the  Act? 

Mr.  Munsch:  First  of  all  I  should  say  that  I  don’t 
want  to  be  understood  to  be  begging  the  question  by  ad¬ 
mitting  that  it  is  necessary  to  accomplish  the  objective 
of  the  Act  here. 

Commissioner  McConnaughey :  Of  course  not. 

Mr.  Munsch :  Assuming  that  it  is  necessary  to  take 
this  step  in  order  to  accomplish  the  objective  of  the  Act, 
I  should  think  that  a  due  regard  for  the  convenience  and 
the  feelings,  if  you  will,  of  persons  who  have  acted  in 
reliance  upon  an  action  by  the  Commission,  which  we 
have  assumed  is  mistaken,  would  require  the  Commis¬ 
sion  to  let  those  persons  continue  the  course  of  conduct 
that  they  have  embarked  upon  in  reliance  upon  the 
Commission’s  action. 

Commissioner  McConnaughey:  That  is  a  question 
of  amenities  rather  than  power  as  you  state  it. 

Mr.  Munsch:  It  is  true  I  have  not  denied  in  my 
answer  the  power  of  the  Commission  to  pick  up  its  statu¬ 
tory  duty.  Yet  I  would  not  be  prepared  to  concede  that 
it  would  be  impossible  for  the  Commission  to  waive  its 
statutory  duty. 

Commissioner  McConnaughey:  I  just  wanted  to  see 
the  extent  of  your  contention. 

Mr.  Munsch:  I  was  making  the  point  that  the  court 
had  embarked  upon  a  plan  pursuant  to  an  express  order 
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which  contemplated  the  procedure  in  Chapter  10,  advis¬ 
ory  jurisdiction  in  this  Commission.  No  assertion  was 
ever  made  by  this  Commission  in  opposition  to  that  plan 
of  procedure.  Pursuant  to  that  procedure  a  plan  was 
prepared  and  filed  with  the  court.  No  objection  was  made 
by  the  Commission  at  that  time.  Further  pursuant  to 
that  procedure  the  plan  was  submitted  to  the  Pennsyl¬ 
vania  Public  Utility  Commission.  Still  no  objection  by 
the  Commission.  And  before  the  Public  Utility  Commis¬ 
sion  there  ensued  a  dispute,  in  effect  a  difference  of  opin¬ 
ion  between  the  Securities  and  Exchange  Commission 
and  the  Pennsylvania  Public  Utilities  Commission  which 
I  think  is  relevant. 

The  plan  of  reorganization  called  for  a  capitaliza¬ 
tion  of  the  debtor  in  the  neighborhood  of  $30,000,000. 
Counsel  for  the  Securities  and  Exchange  Commission, 
acting  as  I  understand  it  pursuant  to  a  position  of  the 
Commission,  urged  that  the  capitalization  be  reduced  to 
something  in  the  neighborhood  of  $10,000,000.  There 
was  a  difference  of  opinion  between  the  two  commis¬ 
sions  at  that  point.  The  Pennsylvania  Commission  ulti¬ 
mately  approved  the  plan  as  it  stood.  I  should  like  to 
point  out,  however,  that  this  Commission  had  already 
taken  an  adversary  position  with  respect  to  that  plan 
before  the  Pennsylvania  Commission.  That  being  so, 
it  would,  I  think,  be  difficult  if  not  impossible  for  this 
Commission  now  to  take  itself  out  of  the  role  of  adver¬ 
sary  and  assume  the  role  of  impartial  arbiter  with 
respect  to  the  capitalization  of  this  company.  The  Com¬ 
mission  had  prejudged  that  issue  prior  to  a  hearing  on 
the  plan  before  the  Commission.  It  would  now  be  most 
difficult  to  adopt  a  state  of  mind  which  we  think  would 
be  most  suitable  and  indeed  necessary  for  an  impartial 
disposition  of  that  issue. 
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Following  the  approval  of  the  plan  by  the  Pennsyl¬ 
vania  Commission  the  plan  was  again  submitted  to  the 
Bankruptcy  Court.  Again  no  objection  was  voiced  by 
the  Commission.  The  court  then  had  the  problem  of 
whether  it  could  proceed  on  the  plan  in  so  far  as  the  plan 
dealt  with  underliers.  Now  it  could  have  solved  that 
problem  of  jurisdiction  in  either  of  two  ways.  It  could 
have  embarked  on  plan  hearings.  It  could  have  awaited 
objections  to  the  jurisdiction  of  the  court.  It  could  have 
then  disposed  of  those  objections  preliminarily  in  the 
course  of  plan  hearings.  Or  on  the  other  hand  it  could 
have  done  what  was  done,  as  a  matter  of  fact,  in  this 
case,  that  is,  to  have  a  petition  which  raised  the  question 
of  the  jurisdiction  of  the  court  presented  and  passed 
upon.  Such  a  petition  was  presented  and  resulted  in  very 
extensive  litigation  consuming  about  four  years. 

The  point  that  I  want  to  make  about  that  litigation 
is  that  in  substance  and  in  practical  effect  that  litigation 
was  the  beginning  of  plan  hearings.  That  litigation 
would  necessarily  be  the  starting  place  for  any  further 
hearings  on  the  plan,  and  therefore  I  don’t  think  it  is 
correct  as  a  practical  matter  to  say  that  this  Commis¬ 
sion  can  now  exert  jurisdiction  under  11(f)  prior  to 
any  plan  hearings  in  the  District  Court. 

Commissioner  McConnaughey :  Do  you  think  that 
provision  of  11(f)  is  jurisdictional? 

Mr.  Munsch :  The  jurisdiction  of  the  Commission  is 
a  matter  of  statutory  construction  and  therefore,  unless 
it  applies  by  its  terms,  the  Commission  has  no  jurisdic¬ 
tion. 

Commissioner  McConnaughey :  The  section  says,  as 
I  recall  it,  that  the  plan  shall  not  become  effective  unless 
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it  shall  have  been  approved  by  the  Commission  before 
submission  to  the  court. 

Mr.  Munsch :  That  is  correct. 

Commissioner  McConnaughey :  Do  you  think  the 
Commission’s  power  can  be  avoided  by  a  quick  submis¬ 
sion  to  the  court? 

Mr.  Munsch :  With  the  approval  of  the  Commission, 
yes,  sir.  The  power  of  the  Commission  can  be  waived. 
And  even  if  it  were  not  waived,  as  I  say,  a  due  regard  for 
the  court  should,  I  think,  permit  the  court  to  complete 
its  jurisdiction  before  the  Commission  asserts  its  power. 

Finally  I  should  like  to  stress  the  point  that  the 
exercise  of  jurisdiction  under  section  11(f)  isn’t  neces¬ 
sary  here.  For  that  purpose  I  should  like  to  remind  the 
Commission  of  the  state  of  the  law  as  it  stood  when 
section  11(f)  was  put  on  the  books.  The  point  that  I 
will  make  is  this,  that  the  same  reason  which  called  for 
the  assertion  of  jurisdiction  under  11(f),  when  Section 
77-B  was  the  law,  no  longer  existed  after  Chapter  10 
became  the  bankruptcy  law.  At  the  time  11(f)  became 
law  in  1935  the  bankruptcy  law  was  contained  in  Sec¬ 
tion  77-B,  and  under  77-B  it  was  possible  to  have  a  plan 
of  reorganization  prepared  without  any  supervision  by 
the  court,  to  have  the  plan  submitted  to  security  holders, 
and  then  if  the  necessary  consents  were  obtained  to  have 
the  approved  plan  presented  to  the  court  as  an  accom¬ 
plished  fact.  Furthermore  it  was  possible  to  have  the 
plan  prepared  in  many  instances  by  what  have  been 
called  corporate  insiders  who  may  have  acted  without 
a  proper  regard  for  the  interests  of  public  security 
holders. 

Section  11(f)  in  effect  anticipated  a  reform  in  the 
bankruptcy  law.  It  prevented  the  technique  of  present- 


Oral  Argument  of  T.  J.  Munsch.  93  a 

ing  the  court  with  an  accomplished  fact  under  77-B  by 
requiring  that  the  plan  be  passed  upon  by  the  Commis¬ 
sion  prior  to  its  submission  to  the  court.  It  prevented 
the  possibility  of  evil  inherent  in  the  technique  of  having 
the  plan  prepared  by  corporate  insiders. 

After  Chapter  10  became  the  law  though  those  rea¬ 
sons  vanished.  Chapter  10  plainly  contemplated  that 
first  the  plan  should  be  prepared  by  a  disinterested 
trustee  and  second  that  the  plan  should  be  approved  by 
the  court  prior  to  its  submission  to  security  holders. 
Chapter  10  introduced  the  distinction  between  approval 
and  confirmation;  approval  prior  to  submission  to 
security  holders,  confirmation  after  submission  to  secur¬ 
ity  holders,  a  distinction  which  77-B  had  failed  to 
observe. 

Commissioner  McConnaughey :  Can  the  court’s  juris¬ 
diction  be  asked  in  that  case  by  prior  submission  to 
security  holders? 

Mr.  Munsch :  Under  77-B?  I  am  not  sure  that  I 
understand. 

Commissioner  McConnaughey:  I  was  just  noting 
the  parallel  between  that  language  and  the  language  of 
11(f). 

Mr.  Munsch :  The  practical  impact  of  section  11(f) 
is  quite  different  as  applied  to  a  77-B  proceeding,  and 
as  applied  to  a  chapter  10  proceeding.  Prior  to  its  sub¬ 
mission  to  the  court  section  11(f)  became  the  law  and 
implied  a  hearing  by  the  Commission  prior  to  approval 
and  confirmation  of  the  plan  by  the  court.  Under  Chap¬ 
ter  10,  however,  you  have  a  situation  where  the  court 
in  the  Congress’s  view  was  given  a  preliminary  power 
to  deal  with  plans  under  section  169  and  172,  a  Drelim- 
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inary  power  to  winnow  out  plans  that  were  regarded 
by  the  court  as  unworthy  of  consideration.  Further¬ 
more,  Congress  considered  very  carefully  the  respective 
roles  of  the  Commission  and  court  and  decided  that  the 
Commission’s  role  in  reorganization  should  be  advisory. 

If  11(f)  is  now  applied  to  this  proceeding  both  of 
those  objectives  of  Congress  will  be  thwarted.  The 
court  will  be  given  no  power  to  winnow  out  plans  un¬ 
worthy  of  consideration  prior  to  their  submission  to  the 
Commission,  and  the  court  will  not  be  given  an  advisory 
opinion  by  the  Commission.  Thus  the  practical  working 
of  Chapter  10  will  be  thwarted  and  misdirected  by  the 
application  of  Section  11(f)  in  this  proceeding,  and  the 
effect  of  that  application  of  11(f)  will  be  further  to 
introduce  complications  into  the  proceeding.  As  the 
Commissioners  know,  the  Pittsburgh  Railways  proceed¬ 
ing  already  has  substantial  hurdles  to  cross  in  the  way 
of  necessary  approval.  Any  plan  before  it  can  be  ap¬ 
proved  must  have  the  approval  of  the  Pennsylvania  Pub¬ 
lic  Utilities  Commission,  second,  of  the  District  Court, 
and  third,  of  the  necessary  security  holders.  If  to  that 
formidable  list  is  now  added  the  requirement  of  the  pos¬ 
sibility  of  a  veto  by  this  Commission  we  have  veto  power 
almost  ran  wild,  and  in  no  other  proceeding,  to  my 
knowledge,  has  there  ever  been  such  a  multiplication  of 
veto  power. 

Commissioner  McConnaughey :  I  take  it  the  objec¬ 
tive  of  everybody  is  to  get  this  thing  straightened  out, 
however? 

Mr.  Munschi  That  is  correct.  Our  point  is  that  we 
think  that  the  straightening  process  will  be  delayed  im¬ 
measurably,  perhaps  eternally. 
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Commissioner  McConnaughey :  That  depends  upon 
whether  the  powers  are  exercised  toward  effecting  de¬ 
feat  of  the  reorganization  or  toward  accomplishing  it. 

Mr.  Munsch :  Presumably  any  power  will  be  exerted 
toward  accomplishing  it.  But  as  a  practical  matter  we 
think  that  the  exercise  of  that  power  in  that  fashion 
will  be  impossible  in  this  case.  The  mere  mechanics  of 
bringing  the  thing  down  here  for  hearing  and  of  adding 
another  veto  to  the  situation,  of  having  any  changes 
made  by  this  Commission  sent  back  to  the  Pennsylvania 
Public  Utility  Commission  and  then  to  the  District 
Court,  gets  you  into  a  ring  around  the  rosy  that  is 
almost  interminable. 

There  will  be  practical  considerations  too  in  the 
matter  of  the  record  to  be  presented.  Judge  Biggs' 
opinion  in  the  Midland  United  case  indicates  that  where 
a  plan  is  presented  to  this  Commission  under  section 
11(f)  the  record  before  this  Commission  is  the  record 
which  goes  to  the  bankruptcy  court,  and  in  passing  upon 
the  plan  the  court  is  limited  to  the  record  made  before 
the  Commission.  If  it  considered  that  record  stale  or 
inadequate  the  court’s  remedy  is  to  submit  the  proceed¬ 
ing  back  to  the  Securities  and  Exchange  Commission. 

I  might  say  in  passing  that  I  think  Judge  Biggs’ 
opinion  is  wrong,  with  respect  to  Judge  Biggs.  How¬ 
ever,  he  was  dealing  there  with  a  situation  involving 
a  registered  holding  company  merely,  a  plan  therefore 
which  did  not  require  the  approval  of  any  State  com¬ 
mission.  I  don’t  know  what  his  answer  would  be  and 
I  don’t  know  what  the  answer  would  be  in  this  case 
where  you  have  the  record  made  out  in  part  before  the 
Pennsylvania  Public  Utility  Commission  and  in  part 
before  this  Commission.  If  the  court  is  going  to  be  re¬ 
stricted  to  the  record  before  the  Commissions  what 
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Commission’s  record  shall  it  restrict  itself  to?  And  in 
the  case  of  differences  between  those  two  records  how 
shall  the  court  reconcile  them?  We  should  think  that 
a  complication  almost  insoluble  in  that  respect  would 
be  injected  into  this  proceeding  and  it  would  be  some¬ 
thing  that  would  be  unprecedented  in  the  annals  of  cor¬ 
porate  reorganization.  I  have  combed  the  books  and 
have  found  no  situation  where  such  a  multiplication  of 
approvals  is  required. 

I  mention  in  that  connection  this  Commission’s  Rule 
U-8  which  disclaims  jurisdiction  with  respect  to  transac¬ 
tions  approved  by  the  Interstate  Commerce  Commission. 
I  believe  the  objective  there  is  to  prevent  the  same  evil 
which  Philadelphia  Company  now  seeks  to  prevent  here, 
to  wit,  the  multiplication  of  these  regulatory  approvals. 
I  believe  that  the  policy  indicated  by  Rule  U-8  is  sound 
and  that  the  multiplication  of  approvals  in  this  case  will 
lead  to  unwholesome  administrative  results. 

The  Chairman:  We  will  recess  for  a  few  minutes. 

(Brief  informal  recess.) 

The  Chairman:  Are  you  ready  to  proceed? 
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Mr.  O’Neill :  We  are  representing  the  Trustee  at 
this  proceeding  which  is  styled  an  oral  argument,  but  we 
are  here  chiefly  interested  in  the  opportunity  for  dis¬ 
cussion  and  an  exchange  of  views  concerning  the  matter 
that  is  before  the  Commission.  We  of  course  express  no 
comment  on  what  the  Commission’s  experiences  have 
been  or  what  it  conceives  its  responsibility  to  be  under 
the  Holding  Company  Act.  We  are  concerned  with  this 
matter  as  to  its  effect  on  the  reorganization  proceeding 
of  Pittsburgh  Railways  Company,  and  I  am  speaking 
now  on  behalf  of  the  trustee  in  bankruptcy  for  that  com¬ 
pany  who  is,  as  the  Commission  will  appreciate,  charged 
with  the  responsibility  for  the  orderly  conduct  of  that 
proceeding. 

It  has  been  made  clear  here  this  morning  that  a 
question  has  been  raised  as  to  whether  if  this  rule 
change  is  made  the  provisions  of  section  11(f)  of  the 
Holding  Company  Act  can  be  made  applicable  to  the 
reorganization  of  Pittsburgh  Railways  Company.  We 
express  no  opinion  on  that.  We  don’t  deny  it  nor  do  we 
admit  it.  The  trustee  wishes  to  follow  the  law.  So  does 
the  District  Court,  and  when  and  if  it  is  determined  that 
section  11  of  the  Holding  Company  Act  can  be  made 
applicable  the  trustee  will  of  course  observe  the  require¬ 
ments  whatever  they  may  be. 

I  have  said  that  we  express  no  view  or  comment 
on  the  conception  of  the  relationship  between  this  re¬ 
organization  proceeding  and  the  proceeding  against  Phil¬ 
adelphia  Company  designed  to  simplify  its  corporate 
structure.  Our  concern  is  what  effect  the  rule  change 
will  have  on  this  reorganization.  Frankly,  looking  at  it 
from  the  standpoint  of  the  pending  reorganization,  we 
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feel  that  the  rule  change  would  not  be  necessary,  and  if 
section  11(f)  was  made  applicable  to  the  proceeding  it 
would  not,  as  we  see  it,  be  a  contribution  to  the  proceed¬ 
ing.  I  am  speaking  now  of  the  reorganization  of  the 
Pittsburgh  Railways  Company  system.  This  proceeding 
began  in  1938.  The  trustee  filed  a  system-wide  plan,  in 
other  words  one  that  contemplated  the  reorganization  of 
Pittsburgh  Railways  Company  and  that  of  the  under¬ 
lying  companies,  which  would  embrace  substantially  all 
the  properties  in  the  system.  In  1942  the  Public  Utility 
Commission  approved  that  plan  as  being  fair  and  in  the 
public  interest,  and  it  is  on  file  in  the  District  Court. 
As  a  result  of  protracted  and  difficult  litigation  it  has 
been  now  determined  that  the  District  Court  has  juris¬ 
diction  to  effect  a  system-wide  reorganization,  that 
being  the  type  of  reorganization  which  all  agree  upon 
is  the  most  desirable  one  and  indeed  the  only  feasible 
one  to  solve  the  problem  in  the  Pittsburgh  district. 

After  the  consumption  of  the  time  that  was  in¬ 
volved  in  that  litigation  we  have  now  reached  the  stage 
where  it  is  possible  to  proceed  on  hearings  on  that 
system-wide  plan.  Just  recently  the  trustee  suggested 
i  a  program  to  the  District  Court  which  he  believed  would 
expedite  the  proceeding  in  an  orderly  way.  There  was 
a  hearing  on  the  trustee’s  application  and  the  court 
entered  an  order.  It  did  prescribe  the  next  most  imme¬ 
diate  procedural  step  but  reserved  the  consideration  of 
some  subsequent  steps,  reserved  that  for  further  order. 
That  is  the  order  of  December  13  which  deals,  as  I  say, 
with  the  next  step  to  be  taken  in  the  proceeding.  It  does 
not  contain  any  provisions  with  respect  to  the  plan  or 
hearing  on  the  plan  or  hearing  on  certain  claims,  those 
being  matters  reserved  for  further  order  of  the  court. 
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So  I  say  that  we  are  now  up  to  the  point  in  the  District 
Court  proceeding  where  we  are  considering  plan. 

The  Commission  has  actively  participated  in  our 
reorganization  proceeding.  It  has  been  heard  and  its 
views  have  been  considered  on  all  important  matters, 
and  unquestionably  that  would  continue  to  be  the  case. 
With  respect  to  the  plan  it  has  a  right  to  file  an  advisory 
opinion.  The  court,  as  this  Commission  knows,  is  re¬ 
quired  to  exercise  and  form  its  own  independent  judg¬ 
ment  concerning  a  plan  whether  that  be  a  plan  that  has 
first  been  approved  by  this  Commission  under  section 
11(f)  or  approved  in  an  advisory  court  under  the  Bank¬ 
ruptcy  Act.  It  occurs  to  the  Trustee  that  the  court 
would  be  best  able  to  discharge  that  function  on  the 
basis  of  a  record  which  is  developed  in  the  District 
Court. 

With  respect  to  the  matters  of  operation,  the  Com¬ 
mission  has  indicated  in  its  notice  that  it  is  contemplat¬ 
ing  the  exercise  of  jurisdiction  not  only  over  plan  but 
over  other  transactions.  It  is  not  clear  to  us,  of  course, 
what  other  transactions  it  has  in  mind.  We  have  heard 
it  stated  here  this  morning  that  no  doubt  the  Commis¬ 
sion  would  entertain  application  for  exemption  from  its 
jurisdiction  with  respect  to  certain  transactions.  We 
would  be  compelled  of  course  to  ask  for  the  very  broad¬ 
est  exemption  with  respect  to  administrative  matters 
for  the  reason  that  there  are  a  great  many  of  them,  but 
they  are  extremely  difficult  ones  on  account  of  the 
system  organization  that  obtains,  and  also  because  with 
respect  to  many  of  our  transactions — I  am  speaking  of 
the  Trustee’s  transactions — he  must  obtain  the  approval 
of  the  Public  Utility  Commission  as  well  as  the  court. 
We  would  hope,  therefore,  that  if  the  Holding  Company 
Act  Section  11  does  become  applicable  to  this  reorgan- 
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ization  the  Commission  will  give  careful  consideration 
to  the  matter  of  the  exemption  of  certain  transactions. 
Otherwise  we  feel  that  the  difficulty  in  the  administra¬ 
tive  work  which  is  already  great  will  be  further  magni¬ 
fied  and  really  can  result  in  confusion  and  great  delay 
with  respect  to  routine  administrative  matters. 

Our  general  feeling,  as  I  have  said,  on  this  matter 
is  that  if  the  rule  change  that  is  now  before  the  Com¬ 
mission  was  designed  for  the  purpose  of  expediting, 
facilitating,  or  assisting  in  the  reorganization  of  the 
Pittsburgh  Railways  Company  and  the  underlying  com¬ 
panies  we  don’t  think  frankly  there  is  occasion  for  it  nor 
do  we  feel  that  it  would  meet  the  purposes  that  the 
Commission  would  have  in  mind  if  those  were  the  Com¬ 
mission’s  purposes,  for  the  reason  that  we  think  that 
under  the  Bankruptcy  Act  there  is  the  fullest  machinery 
for  effectively  going  forward  with  this  reorganization. 

I  emphasize  again  that  of  course  in  all  those  pro¬ 
ceedings  this  Commission  is  entitled  to  be  represented 
and  no  doubt  will  be  represented  and  have  its  views 
heard  and  considered.  We  express  no  comment,  view 
or  opinion,  as  I  say,  on  what  the  Commission  may  think 
concerning  the  so-called  integration  of  this  proceeding 
with  that  concerning  the  simplification  of  the  corpo¬ 
rate  structure  of  Philadelphia  Company. 

We  are  not  a  trustee  in  that  proceeding.  We  are 
looking  only  at  the  reorganization  of  Pittsburgh  Rail¬ 
ways  Company  and  the  underlying  companies  in  that 
transportation  system.  Despite  great  difficulty  we  feel 
we  have  made  substantial  progress.  So  far  as  rehabili¬ 
tation  of  the  system  is  concerned  and  other  operational 
matters  unquestionably  this  has  been,  I  think,  a  pro¬ 
gressive  and  a  successful  trusteeship.  We  feel  equally 
that  we  have  reached  the  stage  where  we  can  now  go 
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forward  effectively  with  working  out  a  plan  of  reor¬ 
ganization  for  the  system  and  in  connection  with  which 
this  Commission  will  have  the  fullest  opportunity  to  be 
heard  and  advise  the  court. 


ORAL  ARGU] 


aim 


NT  OF  MAURICE  J.  DIX. 


Mr.  Dix:  If  it  please  the  Commission,  I  represent 
a  group  of  substantial  public  security  holders  of  the 
debtor  and  of  the  underliers.  We  are  generally  called 
the  Jules  Guggenheim  group. 

So  far  as  the  legality  or  the  jurisdiction  of  the  Com¬ 
mission  to  make  this  rule  we  shall  stand  on  the  conten¬ 
tions  made  by  the  Commission  counsel.  They  usually 
stand  on  both  feet.  We  shall  address  ourselves  solely 
to  the  question  of  expediency. 

This  reorganization  has  been  pending  since  May, 
1938.  It  has  been  going  on  nine  years  and  if  something 
isn’t  done  I  won’t  see  the  finish  of  it  and  I  am  fifty-six. 
Something  has  to  be  done  to  bring  about  expeditious 
action,  and  it  is  a  god-send  to  the  investing  public,  to 
public  security  holders,  that  the  Commission  is  now 
about  to  consider  this  rule.  Since  1938  one  sort  of 
dillydallying  or  another  has  been  going  on.  Expenses 
have  been  running  like  a  taxi  meter,  all  out  of  the  public 
security  holders’  money. 

Counsel  say  that  if  the  Commission  now  takes  some 
action  there  is  going  to  be  duplication  of  work.  Nothing 
has  been  done  here  except  to  determine  that  the  court 
has  jurisdiction  over  the  debtor  and  over  all  the  under¬ 
liers.  That  is  all  that  has  been  done.  What  is  to  be 
duplicated?  No  one  is  going  to  duplicate  that.  The 
question  then  is  what  is  to  be  done  with  the  plan? 
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A  plan  was  before  the  Pennsylvania  Public  Utility 
Commission  which  approved  the  capitalization,  a  plan 
prepared  by  the  Trustee  in  which  each  and  every  one  of 
these  underliers  is  treated  as  a  separate  entity.  But  the 
Supreme  Court  denied  certiorari  which  was  sought  by 
the  underliers  and  thereby  sustained  the  Circuit  Court 
of  Appeals  which  said  that  for  reorganization  purposes 
this  is  one  entity.  What  good  then  is  the  plan  of  1942 
which  treats  with  all  these  underliers  as  separate  enti¬ 
ties?  There  is  no  duplication  of  effort  there. 

So  far  again  as  expediency  is  concerned  action  by 
the  Commission  will  let  in  the  sunlight,  and  God  knows 
we  need  the  sunlight.  The  Trustee  applied  to  the  District 
Court  for  instructions  as  to  how  to  proceed  with  this 
reorganization.  We  filed  a  statement  of  our  position  and 
stated  that  it  is  our  understanding  that  the  Trustee  was 
going  to  dishonor  the  opinion  of  the  Circuit  Court  of 
Appeals.  We  stated  in  that  that  if  they  dishonored  it 
we  would  go  back  to  the  Circuit  Court.  An  order  was 
made  on  that  last  Friday.  I  have  not  seen  it.  That  is  the 
sort  of  thing  we  want  to  avoid.  We  want  to  come  here 
to  this  Commission  where  we  will  know  what  the  record 
is.  I  can  see  it  like  everybody  else.  When  the  Commis¬ 
sion  makes  a  release  I  will  get  a  copy  of  it,  and  I  don’t 
have  to  wait  until  it  is  printed  because  I  can  get  a  copy 
of  the  typewritten  record. 

So  I  say  to  the  Commission  that  so  far  as  expediency 
is  concerned  the  security  holders  stand  on  bended  knee 
and  ask  this  Commission  to  find  some  way  to  expedite 
this  reorganization. 

We  took  an  active  part  since  we  filed  in  December 
of  1942  a  petition  for  the  subordination  or  for  the  elimi¬ 
nation  of  the  claim  that  was  entered  by  Philadelphia 
Company  to  the  claim  asserted  by  the  public  security 
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holders,  because  if  we  are  correct  and  if  we  are  sustained 
the  public  utility  holders  will  be  paid  in  full.  And  so  the 
court  on  November  7, 1945,  made  an  order  directing  the 
Trustee  to  employ  accountants  to  examine  the  books  in 
aid  of  our  position  and  to  conduct  an  examination  under 
21-A  and  Section  167  of  the  Bankruptcy  Act.  We  haven’t 
seen  the  accountant’s  report  and  we  don’t  know  whether 
it  is  ready  or  whether  it  will  ever  be  shown  to  us. 

I  point  these  things  out  to  the  Commission  to  show 
the  crying  need  for  expediency,  the  crying  need  for  im¬ 
mediate  action  by  this  Commission  so  that  we  will  get 
a  plan  through  at  the  earliest  possible  date  without  any 
more  shenanigans. 

Mr.  Davis :  May  I  have  about  five  minutes  in  reply, 

sir? 

The  Chairman :  You  may. 


REPLY  ARGU] 
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NTT  OF  PAUL  S.  DAVIS 


Mr.  Davis :  Mr.  Munsch  had  some  comments  on  the 
proposed  classification  of  this  amendment  and  criticized 
it  in  relating  to  only  one  group  of  companies.  I  want  to 
emphasize  first  that  there  are  a  very  large  number  of 
companies  in  this  Pittsburgh  Railways  group  so  that 
even  if  it  were  limited  to  that  group,  which  the  amend¬ 
ment  is,  as  far  as  I  know,  it  is  more  than  one  company 
and  you  have  a  class  right  there,  even  though  the  com¬ 
panies  have  relationships  among  themselves. 

Now  as  to  the  reasonableness  of  classification,  which 
is  an  important  test,  it  seems  to  me  that  there  is  an 
extremely  important  distinction  which  is  made  in  the 
proposed  amendment  between  the  situation  here  existing 
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and  the  ordinary  type  of  situation  where  you  have  a 
group  of  subsidiaries  under  Chapter  10.  These  guaran¬ 
tees  in  effect  make  the  securities  which  are  guaranteed 
securities  both  of  susidiaries — that  is,  the  Pittsburgh 
Railways  and  the  other  operating  companies — and  also 
makes  those  particular  securities  securities  of  the  hold¬ 
ing  company,  Philadelphia  Company. 

Therefore  in  order  to  have  any  effective  reorganiza¬ 
tion  it  is  necessary  and  certainly  desirable  to  have  all  of 
these  securities  dealt  with  under  the  same  jurisdiction 
so  that  they  can  be  fully  considered  by  this  Commission, 
and  we  submit  that  that  is  a  very  reasonable  basis  of 
classification  and  this  case  necessitates  consideration 
by  the  Commission  and  full  exercise  of  the  Commission’s 
powers  under  Section  11(f). 

Commissioner  McConnaughey :  It  has  been  sug¬ 
gested  that  there  are  underliers  that  do  not  have  guar¬ 
antees  and  that  they  would  not  fall  within  the  scope  of 
this  rule,  and  that  that  would  be  a  complicating  factor. 
Have  you  any  comment  on  that? 

Mr.  Davis:  The  rule  by  its  terms  applies  only  to 
subsidiaries  which  are  the  subject  of  reorganization 
proceedings  under  Chapter  10.  Of  course  the  effect  of 
that,  I  assume,  must  be  construed  in  the  light  of  a  recent 
decision  of  the  Circuit  Court  of  Appeals  which  held  that 
the  District  Court  in  these  proceedings  had  jurisdiction 
for  certain  purposes  at  least  over  all  of  the  underlier 
companies.  I  would  assume  that  the  Commission’s 
jurisdiction  would  be  that  under  11(f),  which  would  be 
taken  if  the  proposed  amendment  is  adopted,  or  under 
section  11(b),  11(d),  and  11(e)  under  which  the  Com¬ 
mission  has  jurisdiction  over  plans  relating  to  all  sub¬ 
sidiary  companies  which  are  not  the  subject  of  court 
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proceedings.  But  in  any  event  if  the  amendment  should 
be  enacted  by  the  Commission,  the  Commission’s  juris¬ 
diction  would  exist  under  one  or  another  provision  of 
Section  11  with  respect  to  the  reorganization  plan. 

Something  was  said  about  the  jurisdiction  of  the 
State  Commisison.  I  think  it  should  be  mentioned  that 
that  jurisdiction  is  not  as  broad  as  either  that  of  this 
Commission  or  the  court,  since  the  State  Commission, 
while  it  passes  upon  security  issues,  is  not  required,  as 
I  understand  it,  to  consider  the  fairness  of  a  reorganiza¬ 
tion  plan  as  between  the  prospective  classes  of  security 
holders. 

So  far  as  duplication  of  effort  is  concerned  or  diffi¬ 
culty  of  making  a  record,  we  would  have  no  objection,  so 
far  as  the  staff  is  concerned,  to  incorporating  by  refer¬ 
ence  any  material  taken  before  the  State  Commission.  I 
don’t  think  that  situation  is  any  different  from  any  se¬ 
curity  transaction  which  is  submitted  to  a  State  Com¬ 
mission  and  also  submitted  to  this  Commission. 

With  reference  to  the  fact  that  the  court  has  already 
received  this  plan  for  filing,  which  was  made  much  of  in 
one  of  the  arguments  of  counsel,  I  would  like  to  refer  the 
Commission  also  to  the  case  of  Associated  Gas  &  Electric 
Company,  53  Fed.  Supp.  118,  where  the  Court  said  at 
page  122  that  there  was  nothing  in  either  the  holding 
company  act  or  Chapter  10  which  would  prevent  the 
court  from  considering  informally  the  plan  of  reorgan¬ 
ization  while  it  is  still  before  the  Commission.  I  don’t 
necessarily  express  concurrence  personally  on  behalf  of 
the  staff  with  that  viewpoint  but  I  there  show  that  so 
far  as  that  particular  court  is  concerned  it  was  the  view 
of  the  court  that  the  court  might  even  informally  con¬ 
sider  a  plan  before  the  Commission  had  approved  it.  If 
that  is  true  certainly  the  court  can  receive  a  plan  for 
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filing,  which  has  been  done,  as  I  pointed  out  a  while  ago, 
in  several  other  cases. 

I  would  like  to  refer  a  minute  to  the  statements  of 
counsel  for  the  trustee  who  expressed  further  concern 
about  possible  transactions  which  might  have  to  come 
before  this  Commission  as  well  as  before  the  State  Com¬ 
mission.  I  would  only  add  to  what  I  said  before  that  so 
far  as  the  staff  is  concerned  we  would  be  very  glad  to 
discuss  with  counsel  for  the  Trustee  any  particular  pos¬ 
sible  exemptions  which  they  might  have  in  mind  and 
we  will  be  glad  to  make  any  reasonable  recommendations 
to  the  Commission  which  seem  appropriate  in  the  event 
that  the  amendment  is  adopted.  We  feel  that  any  such 
matters  can  be  fully  handled  under  the  other  existing 
exemptions,  or,  if  necessary,  by  further  exemptions 
under  Rule  U-100  if  and  when  a  proper  showing  is  made. 
We  have  not  been  advised  and  counsel  did  not  state 
exactly  what  type  of  situation  he  was  referring  to. 

Finally,  the  argument  was  made  that  the  Commis¬ 
sion,  having  taken  an  adversary  position  with  respect 
to  the  previous  plan,  should  not  now  attempt  to  pass  on 
the  plan  in  a  quasi  judicial  capacity.  I  might  only  say 
to  that  that  the  Commission’s  position  at  all  times  is 
merely  one  of  performing  its  statutory  functions  for  the 
protection  of  the  public  interests  and  the  protection  of 
investors  and  consumers.  The  Commission’s  position 
with  respect  to  any  plan  would  be  no  different  than  that, 
and  if  any  plan  came  before  the  Commission  if  this  rule 
is  not  entered,  the  Commission  would  perform  its  statu¬ 
tory  duties,  and  I  am  sure  that  nothing  that  has  previ¬ 
ously  been  done  would  be  inconsistent  with  any  action 
that  the  Commission  would  be  called  on  to  take  in  the 
future. 
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The  Chairman :  If  that  is  all,  the  Commission  will 
take  it  under  advisement. 

Mr.  Munsch :  May  I  have  a  word.  The  Philadelphia 
Company  was  invited,  pursuant  to  Commission’s  tele¬ 
gram  of  December  13,  to  submit  an  offer  of  proof  which 
it  would  desire  considered  in  connection  with  its  request 
for  a  presentation  of  evidence.  As  a  matter  of  mechanics 
of  typing  we  found  it  impossible  to  have  that  prepared 
this  morning.  We  can  have  it  prepared  by  two  o’clock 
this  afternoon,  and  with  the  Commission’s  permission  I 
should  like  leave  to  present  it  then. 

The  Chairman :  Very  well. 

(Whereupon,  at  11:50  o’clock  a.m.,  Friday, 
December  20,  1946,  the  arguments  were  concluded 
and  the  Commission  adjourned. ) 
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Affidavit  of  Philip  A.  Fleger. 

Filed  Dec.  20,  1946. 

United  States  of  America 
Before  the  Securities  and  Exchange  Commission 

In  re:  Proposed  Rule  Amending  Rule  U-49(c)  of  the 
Public  Utility  Holding  Company  Act  of  1935. 

AFFIDAVIT  RELATIVE  TO  PROOF  TO  BE  SUBMIT¬ 
TED  BY  PHILADELPHIA  COMPANY 
AT  HEARING 

Commonwealth  of  Pennsylvania  ) 

County  of  Philadelphia  ^ss” 

Before  me,  the  undersigned  authority,  comes  Philip 

A.  Fleger,  who  being  duly  sworn,  deposes  and  says: 

1.  That  he  is  Executive  Vice-President  and  Gen¬ 
eral  Attorney  of  Philadelphia  Company,  and 
has  authority  to  make  this  affidavit  on  its 
behalf. 

2.  That  in  the  above  entitled  matter,  Philadelphia 
Company,  pursuant  to  letter  dated  December 
10,  1946,  and  in  the  Statement  of  Data,  Views 
and  Comment  submitted  by  it,  has  requested 
a  hearing  prior  to  oral  argument  with  respect 
to  the  said  proposed  amendment  to  Rule 
U-49(c). 

3.  That  by  telegram  dated  December  13, 1946,  the 
Securities  and  Exchange  Commission  advised 
that  it  had  deferred  ruling  upon  Philadelphia 
Company’s  request  for  hearing,  and  invited  the 
submission  of  an  affidavit  specifying  an  offer 
of  proof  which  Philadelphia  Company  would 
desire  to  have  considered  at  a  hearing. 
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4.  Philadelphia  Company  offers  to  prove  all  of  the 
factual  averments  set  forth  in  the  Statement  of 
Data,  Views  and  Comments  submitted  by  it  to 
the  Securities  and  Exchange  Commission  on 
December  16,  1946. 

5.  That  Philadelphia  Company  offers  to  prove  that 
a  plan  of  reorganization  for  Pittsburgh  Rail¬ 
ways  Company  was  submitted  by  the  Trustee 
of  such  Company  for  approval  to  the  Pennsyl¬ 
vania  Public  Utility  Commission,  pursuant  to 
Section  178  of  the  Bankruptcy  Act;  that  exten¬ 
sive  hearings  thereon  were  conducted  by  said 
Utility  Commission;  that  the  plan  was  ap¬ 
proved  by  said  Commission;  and  that  the  Secur¬ 
ities  and  Exchange  Commission  actively  par¬ 
ticipated  in  the  hearings  and  arguments  before 
the  Pennsylvania  Public  Utility  Commission  as 
a  party  thereto  and  took  an  adversary  position 
in  respect  to  the  said  plan. 

6.  That  it  is  impossible  in  advance  of  such  hear¬ 
ing  to  set  forth  a  complete  statement  of  the 
proof  which  might  be  submitted  at  a  hearing 
of  the  type  requested,  because  it  is  the  position 
of  Philadelphia  Company,  pursuant  to  advice 
of  counsel,  that  at  such  hearing  the  proponent 
of  the  proposed  amendment  would  have  the 
burden  of  proof,  and  until  such  burden  of  proof 
has  been  sustained,  it  is  impossible  to  describe 
all  of  the  evidence  which  might  be  elicited  on 
cross-examination,  or  which  might  be  submit¬ 
ted  by  way  of  rebuttal. 

/s/  Philip  A.  Fleger 
Philip  A.  Fleger 
435  Sixth  Avenue 
Pittsburgh,  Pennsylvania. 
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Sworn  to  and  subscribed 
before  me  this  20  day 
of  Dec.,  1946. 

/s/  Mary  M.  Stapleton, 
Notary  Public. 

My  Commission  Expires : 

[SEAL] 
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December  20, 1946 
10:10  A.  M. 


Memorandum  to:  Docket  Section 

Re:  Proposed  Rule  Amending  Rule  U-lf9(c) 

The  Commission  heard  oral  argument  on  the  Pro¬ 
posed  Rule  Amending  Rule  U-49(c)  of  the  Rules  and 
Regulations  under  the  Public  Utility  Holding  Company 
Act  of  1935,  which  proposed  amendment  would  withdraw 
from  the  exemption  now  provided  by  the  Rule  any  com¬ 
pany  which  is  the  issuer  of  securities  or  the  obligor  under 
obligations  which  have  been  guaranteed  or  assumed  by 
any  registered  holding  company. 

(For  appearances,  see  the  transcript  of  the  oral 
argument.) 

The  argument  was  concluded  at  11 :50  A.  M.,  and  the 
matter  was  taken  under  advisement  by  the  Commission. 

Nellye  A.  Thorsen 
Nellye  A.  Thorsen, 
Assistant  to  the  Secretary 
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For  IMMEDIATE  Release  Friday,  February  28, 1947 

SECURITIES  AND  EXCHANGE  COMMISSION 

Philadelphia 

HOLDING  COMPANY  ACT  OF  1935 
Release  No.  7237-A 

MEMORANDUM  OF  VIEWS  OF  THE  COMMISSION 
ACCOMPANYING  ADOPTION  OF  RULE 
AMENDING  RULE  U-49  (c) 

Rule  U-49  (c)  of  the  Commission’s  General  Rules 
and  Regulations  under  the  Public  Utility  Holding  Com¬ 
pany  Act  of  1935,  now  in  effect,  provides  for  the  exemp¬ 
tion  from  the  provisions  of  the  Public  Utility  Holding 
Company  Act  of  certain  transactions  by  operating 
subsidiaries  of  registered  holding  companies  which  are 
neither  electric  nor  gas  utility  companies,  where  any 
such  subsidiary  is  the  subject  of  reorganization  proceed¬ 
ings  in  a  United  States  Court  in  which  a  notice  of 
appearance  has  been  filed  by  the  Commission  pursuant 
to  Section  208  of  Chapter  X  of  the  Bankruptcy  Act.* 

1.  The  text  of  the  rule  is  as  follows: 

“Rule  U-49.  Certain  Exemptions  Granted  to  Non-utility 

Subsidiaries. 

*  • 

“(c)  Transactions  approved  by  a  reorganization  court — Any 
such  subsidiary  company  which  is  the  subject  of  a  proceeding  for 
reorganization  in  any  court  of  the  United  States  in  which  pro¬ 
ceeding  the  Commission  has  filed  a  notice  of  appearance  pursuant 
to  section  208  of  chapter  X  of  the  Bankruptcy  Act  as  amended, 
or  which  is  a  subsidiary  within  the  meaning  of  section  106  (13) 
of  said  chapter  X,  or  of  section  2  (a)  (8)  of  the  Public  Utility 
Holding  Company  Act  of  any  such  subsidiary  company  which  is 
the  subject  of  such  a  proceeding,  shall  be  exempt  from  any  pro¬ 
vision  of  the  Act  applicable  to  the  appointment  of  any  trustee  for 
such  company  or  to  any  transaction  entered  into  with  the  approval 
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On  November  21,  1946,  the  Commission  issued  its 
“Notice  of  Proposed  Rule  Amending  Rule  U-49  (c) 
under  the  Public  Utility  Holding  Company  Act  of  1935.” 
The  notice  set  forth  the  text  of  the  proposed  rule, 
together  with  a  general  statement  of  its  basis  and  pur¬ 
pose,  and  referred  to  the  authority  under  which  the  rule 
was  proposed.  The  said  notice  was  duly  published  in 
the  Federal  Register  at  Volume  11  of  number  232  at  page 
13924  for  November  28,  1946.  The  proposal  described 
in  the  notice  is  for  the  adoption  of  a  rule  amending  the 
provisions  of  paragraph  (c)  of  Rule  U-49  under  the 
Public  Utility  Holding  Company  Act  of  1935  and  is 
designed  to  withdraw  from  the  exemption  now  provided 
by  the  rule  any  company  which  is  the  issuer  of  securi¬ 
ties,  or  the  obligor  under  obligations,  which  have  been 
guaranteed  or  assumed  by  any  registered  holding  com¬ 
pany.2  The  notice  afforded  all  interested  persons  an 
opportunity  to  submit  written  data,  views,  and  com¬ 
ments  on  the  proposed  rule  and  to  present  oral  argument. 

Data,  views,  and  comments  were  thereafter  filed 
with  the  Commission  on  behalf  of  (1)  Philadelphia  Com¬ 
pany,  (2)  W.  D.  George,  Reorganization  Trustee  of 
Pittsburgh  Railways  Company,  and  (3)  certain  so-called 

(direct  or  indirect)  of  such  court:  Provided,  That  such  transac¬ 
tion  does  not  involve  the  acquisition  of  any  utility  assets  or  securi¬ 
ties  of  any  public-utility  or  holding  company.” 

2.  The  proposed  amendment  would  provide  for  the  addition  of  sub¬ 
stantially  the  following  language  at  the  end  of  paragraph  (c)  of  the 
present  Rule  U-49: 

“Provided  further.  That  this  paragraph  shall  be  inapplicable  to 
any  subsidiary  company  which  is  the  subject  of  reorganization 
proceedings  (or  any  subsidiary  of  such  subsidiary  company  within 
the  meaning  of  Section  106  (13)  of  said  Chapter  X  or  of  Section 
2  (a)  (8)  of  the  Public  Utility  Holding  Company  Act),  where  such 
subsidiary  company,  or  any  subsidiary  thereof,  is  the  issuer  of  any 
securities,  or  is  the  obligor  on  any  obligations,  which  have  been 
guaranteed  or  assumed  by  any  registered  holding  company.” 
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“underlier”  companies  in  the  Pittsburgh  Railways  Com¬ 
pany  street  railway  system,  in  opposition  to  the  pro¬ 
posed  rule;  and  on  behalf  of  (1)  City  of  Pittsburgh, 
Pa.,  (2)  Christian  A.  Johnson  and  Kent  Cochran,  stock¬ 
holders  and  directors  of  Standard  Gas  &  Electric  Com¬ 
pany,  and  (3)  the  Guggenheim  group  of  public  security 
holders  of  Pittsburgh  Railways  system  securities,  in 
support  of  the  adoption  of  the  proposed  rule.  In 
accordance  with  the  request  of  certain  of  the  aforemen¬ 
tioned  persons,  oral  argument  was  held  before  the 
Commission  on  December  20, 1946. 

Prior  to  the  oral  argument,  by  letter  dated  Decem¬ 
ber  10,  1946,  Philadelphia  Company  requested  that  it 
be  permitted  to  cross-examine  witnesses  and  present 
rebuttal  evidence  with  respect  to  the  proposed  rule.  The 
Commission  replied,  on  December  13,  1946,  advising 
Philadelphia  Company  that  it  had  deferred  ruling  upon 
its  request  for  the  taking  of  evidence  until  after  the  oral 
argument  and  the  submission  to  the  Commission  of 
written  data,  views,  and  comments  on  the  proposed  rule 
and  inviting  the  Company  to  submit  no  later  than  the 
opening  of  the  oral  argument  an  affidavit  specifying  the 
offer  of  proof  which  it  might  desire  to  have  considered 
in  connection  with  its  request  for  the  presentation  of 
evidence. 

The  affidavit  submitted  by  the  Company  in  the 
nature  of  an  offer  of  proof  in  response  to  the  Commis¬ 
sion's  invitation  was  couched  only  in  general  terms,  the 
Company  offering  to  prove  “all  the  factual  averments 
set  forth  in  the  Statement  of  Data,  Views,  and  Com¬ 
ments  submitted  by  it  to  the  Securities  and  Exchange 
Commission  on  December  16, 1946”,  and  further  offering 
to  prove  certain  allegations  concerning  proceedings 
before  the  Pennsylvania  Public  Utility  Commission  and 
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fliig  Commission’s  position  therein.  The  affidavit  fur¬ 
ther  stated  that  the  Company  believed  that  it  was 
impossible  for  it  to  set  forth  a  complete  statement  of 
the  proof  which  it  might  submit  at  a  hearing  of  the 
type  requested  because  the  Company  was  of  the  opinion 
that  the  proponent  of  the  proposed  amendment  had  the 
burden  of  proof  and  until  such  burden  was  sustained 
the  Company  could  not  describe  the  evidence  which 
might  be  elicited  or  submitted  by  way  of  rebuttal. 

For  present  purposes,  we  may  assume  the  accuracy 
of  the  strictly  factual  statements  in  Philadelphia  Com¬ 
pany’s  “Statement  of  Data,  Views,  and  Comments”3 
and  also  the  accuracy  of  the  facts  alleged  as  to  the  pro¬ 
ceedings  before  the  Pennsylvania  Public  Utility  Com¬ 
mission.  The  issue  before  the  Commission  is  whether, 
in  the  exercise  of  its  administrative  judgment  and  dis¬ 
cretion,  the  Commission  should  withdraw  an  exemption 
previously  afforded  by  Commission  rule  to  subsidiary 
companies  whose  security  structures  are  inter-related — 
through  the  existence  of  guarantees — with  their  parent 
holding  company.  We  are  not  aware  of  any  opinion 
testimony  or  evidential  facts  (other  than  those  purely 
descriptive  of  the  Philadelphia  Company  system  already 
contained  in  the  docket  of  this  proceeding)  which  might 
be  submitted  to  us  by  our  staff  which  would  aid  us  in 
determining  this  issue.  In  any  event,  our  notice  of  the 
proposed  rule,  the  data  in  the  docket  of  this  proceed- 

3.  The  hulk  of  Philadelphia  Company’s  statement  of  data,  views, 
and  comments  consists  of  legal  conclusions  as  to  the  Commission’s 
lack  of  power  to  promulgate  the  proposed  amendment  and  conclusions 
and  opinions  of  the  Company  as  to  whether  the  Commission  should 
promulgate  the  proposed  amendment.  Such  opinions  and  conclusions 
are  not,  of  course,  evidentiary  facts  and  have  been  treated  by  us  as 
arguments  related  to  the  ultimate  issue  before  us,  i.e.,  whether  the 
Commission  should  promulgate  the  proposed  rule. 
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mg  descriptive  of  the  Philadelphia  Company  system, 
the  arguments  of  our  staff  at  the  oral  argument  before 
the  Commission,  and  the  data,  views  and  comments 
submitted  by  various  interested  persons,  fully  apprised 
Philadelphia  Company  of  the  basis  and  purpose  of  the 
proposed  rule.  Even  then,  its  subsequently  filed  offer  of 
proof  failed  to  disclose  what  type  of  evidence  it  might 
seek  to  introduce  and  gave  us  no  basis  for  any  belief  that 
the  introduction  of  evidence  by  it  would  serve  any 
purpose  in  this  proceeding  other  than  delay.  Conse¬ 
quently,  we  see  no  reasonable  basis  for  the  Company’s 
request  to  cross-examine  and  present  rebuttal  witnesses. 

The  Commission,  having  considered  the  present  and 
proposed  rules,  together  with  all  relevant  matter  pre¬ 
sented,  has  concluded  that  the  rule  should  be  amended 
as  proposed.  The  reasons  for  this  decision  are  briefly 
as  follows : 

The  Public  Utility  Holding  Company  Act  of  1935 
granted  certain  jurisdiction  to  this  Commission  over  all 
gas  and  electric  public  utility  holding  companies  and 
their  subsidiaries,  including  non-utility  subsidiaries.  In 
the  course  of  our  administration  of  this  statute,  certain 
exemptions  have  from  time  to  time  been  granted. 

Prior  to  the  adoption  by  the  Commission  of  the 
present  Rule  U-49  (c),  Rule  U-3D-5  was  in  effect.  It 
contained  a  broad  exemption  for  all  subsidiaries  of  reg¬ 
istered  holding  companies  which  subsidiaries  were  not 
themselves  either  electric  or  gas  utilities  or  holding  com¬ 
panies,  investment  companies  or  service  companies. 
When  Rule  U-3D-5  was  repealed,  on  April  21, 1941,  Rule 
U-49  was  promulgated.  This  rule  had  the  effect  of  con¬ 
tinuing  exemptions  as  to  certain  limited  matters,  one 
of  which  was  covered  in  Rule  U-49  (c) .  The  reason  for 
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the  change  in  the  rule  of  1941  is  discussed  in  our  Seventh 
Annual  Report.4 

Rule  U-49  (c)  substantially  narrowed  the  scope  of 
the  exemption  previously  granted  to  non-utility  subsid¬ 
iaries  under  Rule  U-3D-5.  It  exempted,  however,  from 
the  otherwise  applicable  requirements  of  the  statute 
certain  transactions  by  subsidiaries  of  registered  hold¬ 
ing  companies  in  cases  where  such  companies  were  being 
reorganized  in  a  Federal  Court  and  the  Commission  had 
entered  a  notice  of  appearance  pursuant  to  Chapter  X 
of  the  Bankruptcy  Act.  As  we  stated  in  our  notice  of 
the  proposed  rule,  the  basis  of  this  exemption  was  that 
in  such  cases  the  Commisison  was  then  of  the  opinion 
that  the  public  interest  and  the  interests  of  investors 
would  be  adequately  served  through  the  exercise  by  the 
Commission  of  its  advisory  functions  under  Chapter  X 
of  the  Chandler  Act. 

The  reasons  which  moved  us  to  consider  a  further 
narrowing  of  the  exemptions  accorded  to  non-utility 

4.  Seventh  Annual  Report,  p.  118 : 

“One  important  change  was  a  substantial  narrowing  of  the 
automatic  exemption  previously  granted  to  non-utility  subsidiaries 
of  registered  holding  companies.  Generally  speaking,  the  admin¬ 
istrative  difficulties  of  regulating  non-utility  subsidiaries  are  greater 
than  those  involved  in  the  regulation  of  utility  subsidiaries.  For 
that  reason,  the  Commssion  had  concluded,  in  the  early  days  of 
its  administration  of  the  Act,  to  limit  its  activities  for  the  time 
being  primarily  to  the  regulation  of  the  registered  holding  com¬ 
panies  and  their  utility  subsidiaries.  However,  the  Commission  was 
required  by  Section  11  to  consider  the  problems  of  the  retainability 
of  non-utility  interests,  dependent  upon  whether  or  not  they  are 
•reasonably  incidental,  or  economically  necessary  or  appropriate  to 
the  operations  of  integrated  public-utility  systems.  In  the  course 
of  its  studies  in  that  connection,  the  Commission  reached  the  con¬ 
clusion  that  it  was  both  necessary  and  feasible  to  substantially 
narrow  the  scope  of  the  exemption  heretofore  granted  to  non¬ 
utility  subsidiaries.” 


Memorandum  of  Views  of  the  Commission.  117  a 

subsidiary  companies  were  stated  by  us  in  the  said 
notice  as  follows: 

“The  course  of  the  Commission’s  experience 
under  Rule  U-49  (c)  has  indicated  that  there  are 
certain  circumstances  under  which  the  continued 
existence  of  this  exemption  may  not  be  in  the  public 
interest  or  the  interests  of  investors  or  consumers 
and  may  hamper  the  Commission  in  the  discharge 
of  its  responsibilities  under  Section  11  (b)  of  the 
Act  as  to  registered  holding  companies.  There 
exist  situations  in  which  the  security  structures  of 
registered  holding  companies  and  their  subsidiaries 
are  entangled  in  such  a  manner  as  to  make  it  neces¬ 
sary  for  the  Commission,  in  order  properly  to 
perform  its  statutory  responsibilities  with  respect 
to  the  corporate  structure  of  a  holding  company, 
to  exercise  jurisdiction  over  reorganization  plans 
and  other  transactions  by  its  subsidiary  com¬ 
panies  although  such  subsidiaries  may  not  be  elec¬ 
tric  or  gas  utility  companies.  The  purpose  of  the 
proposed  amendment  is  to  withdraw  the  exemption 
from  the  type  of  case  in  which  a  registered  hold¬ 
ing  company  has  guaranteed  or  assumed  securities 
issued  by,  or  obligations  of,  any  subsidiary  of  such 
registered  holding  company.  It  is  believed  that  the 
adoption  of  this  amendment  will  facilitate  perform¬ 
ance  by  the  Commission  of  its  statutory  duties, 
particularly  under  Section  11,  with  respect  to  regis¬ 
tered  holding  companies  and  subsidiary  companies 
affected  by  this  Rule.” 

We  have  not  been  persuaded  by  the  arguments  made 
by  the  objectors  to  the  proposed  rule  that  our  task  of 
administering  Section  11  will  not  be  facilitated  by  our 
withdrawal  of  the  exemption  and  our  assuming  our  full 
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statutory  responsibilities  for  the  reorganization  of  sub¬ 
sidiary  companies  whose  affairs  are  entangled — through 
the  existence  of  guarantees — with  the  affairs  of  a  regis¬ 
tered  holding  company.  The  following  brief  description 
of  the  corporate  relationships  between  the  Philadelphia 
Company  and  the  Pittsburgh  Railways  group  of  com¬ 
panies — the  group  which  the  proposed  rule  immediately 
affects — and  the  relationship  of  the  proposed  rule  to 
them  illustrates,  we  believe,  the  necessity  for  our  action 
herein.  None  of  the  facts  herein  recited  relative  to  that 
situation  are  in  dispute. 

Philadelphia  Company,  itself  a  registered  holding 
company  in  the  Standard  Gas  and  Electric  Company 
system, 5  controls  15  direct  and  40  indirect  subsidiaries,5 6 
including  the  Pittsburgh  Railways  Company  system. 
Pittsburgh  Railways  Company  operates  the  street  rail¬ 
way  transportation  system  in  the  City  of  Pittsburgh  and 
vicinity.  At  the  present  time  there  are  53  different  cor¬ 
porations  whose  properties,  franchises,  or  other  interests 
are  operated  by  Pittsburgh  Railways  Company.  These 
companies  are  commonly  referred  to  as  “underliers”. 
Another  of  Philadelphia’s  subsidiaries,  Pittsburgh  and 
West  Virginia  Gas  Company,  is  itself  a  registered  hold¬ 
ing  company  as  well  as  a  gas  producing  and  transmission 
company.  Philadelphia  Company’s  holdings  also  in- 

5.  Standard  Gas  and  Electric  Company,  a  registered  holding  com¬ 
pany,  owns  96.8%  of  outstanding  Philadelphia  Company  common  stock. 
Standard  Power  and  Light  Corporation,  the  top  registered  holding  com¬ 
pany,  owns  53.6%  of  the  common  stock  of  Standard  Gas  and  Electric 
Company. 

6.  The  names  of  the  subsidiary  companies  presently  embraced  in 
the  holding  company  system  of  Philadelphia  Company  and  the  nature 
of  their  respective  businesses,  as  of  December  31,  1945,  are  set  forth  in 
full  in  Commission  allegation  number  4  in  the  Notice  and  Order  institut¬ 
ing  11  (b)  proceedings  in  the  matter  of  Philadelphia  Company,  et  aL 
(Holding  Company  Act  Release  No.  7025) ,  December  5,  1946. 
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elude  a  natural  gas  producing  and  transmission  system 
located  in  southwestern  Pennsylvania  and  a  gas  distri¬ 
bution  system  located  in  the  City  of  Pittsburgh  and  its 
environs,  both  of  which  are  leased  to  and  operated  by 
its  indirect  subsidiary,  Equitable  Gas  Company.  Among 
Philadelphia  Company’s  public  utility  subsidiaries  and 
its  major  asset  is  Duquesne  Light  Company,  the  electric 
utility  serving  the  City  of  Pittsburgh. 

On  March  6,  1940  we  instituted  proceedings  under 
Section  11  (b)  (1)  of  the  Public  Utility  Holding  Com¬ 
pany  Act  of  1935  in  regard  to  Standard  Power  and  Light 
Corporation,  Standard  Gas  and  Electric  Company  and 
their  subsidiaries.  In  the  course  of  those  proceedings, 
and  on  August  8,  1941,  we  issued  certain  Findings  and 
Opinion7  wherein  we  concluded  “that  the  properties  of 
Duquesne  Light  Company  constitute  an  integrated  public 
utility  system  within  the  meaning  of  Section  2  (a)  (29) 
(A).”  We  further  stated: 

“We  make  no  finding  as  to  whether  the  gas  properties 
of  Philadelphia  Company  and  its  subsidiaries  con¬ 
stitute  an  integrated  public  utility  system,  or 
whether  if  Philadelphia  Company  retains  its  inter¬ 
est  in  Duquesne  Light  Company,  that  gas  system 
could  also  be  retained  within  the  proviso  of  Section 
11  (b)  (1).  Moreover,  we  make  no  findings  as  to 
whether  the  non-utility  businesses  in  which  Phila¬ 
delphia  Company  is  interested  can  be  retained  by 
that  Company  under  Section  11  (b)  (1) .  Standard 
wishes  to  retain  as  much  of  the  Philadelphia  Com¬ 
pany  properties  as  will  ultimately  be  permitted 
under  Section  11  (b)  (1),  and  it  is  aware  of  the 
possibility  that  the  gas  properties  may  not  be  per- 


7.  9  SJE.C.  862. 
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mitted  to  be  retained  by  a  holding  company  which 
controls  Duquesne,  and  that  the  other  businesses  of 
Philadelphia  Company  may  not  be  permitted  to  be 
retained  by  a  holding  company  controlling  either 
Duquesne  Light  or  the  gas  properties  or  both.  The 
record  is  being  held  open  on  those  issues,  and  the 
hearing  will  be  reconvened  to  receive  evidence  on 
them.” 

These  issues  have  not  been  resolved.  Accordingly, 
by  order  entered  on  December  5,  1946,  we  directed  the 
reconvening  of  hearings  in  the  Section  11  (b)  (1)  pro¬ 
ceedings,  and  we  instituted  proceedings  under  Section 
11  (b)  (2)  with  respect  to  Philadelphia  Company  and 
its  subsidiaries  which  were  consolidated  therewith.  The 
Notice  and  Order  therein  (Holding  Company  Act  Re¬ 
lease  No.  7025)  describes,  among  other  things,  the  ex¬ 
tremely  involved  character  of  the  intercorporate  rela¬ 
tionships  existing  between  Philadelphia  Company  and 
its  transportation  subsidiaries. 

Among  the  principal  complexities  in  the  Philadel¬ 
phia  Company  corporate  structure  are  the  guarantees  by 
that  Company,  more  fully  discussed  below,  of  obligations 
of  Pittsburgh  Railways  Company  and  of  various  of  its 
subsidiaries  or  underlier  companies.  These  guarantees 
relate  both  to  bonds  of  these  companies  and  to  perform¬ 
ance  of  various  covenants  of  leases,  including  covenants 
to  make  rental  payments  (disbursed  by  the  lessor  as 
dividends)  and  covenants  to  pay  taxes  and  insurance. 
Of  the  53  underlier  companies,  41  are  controlled  by  Phil¬ 
adelphia  Company  through  stock  ownership.  Securities 
of  certain  of  these  subsidiaries  are  owned  directly  by 
Philadelphia  Company  and  others  are  held  by  Pittsburgh 
Railways  Company.  Of  the  12  remaining  underliers 
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whose  properties  are  operated  under  lease  and  other 
agreements  as  a  part  of  the  Pittsburgh  Railways  system, 
one  is  a  statutory  affiliate  of  Philadelphia  Company. 
Eight  of  the  remaining  underliers,  together  with  an  affili¬ 
ated  and  a  subsidiary  underlier,  comprise  the  “guaran¬ 
teed  underliers”,  as  to  which  Philadelphia  Company  has 
guaranteed  leases  or  other  obligations.  These  guaran¬ 
tees  were  entered  into  by  Philadelphia  Company  in  con¬ 
nection  with  a  unification  plan  consummated  in  1902. 
Under  the  terms  of  the  guarantees,  subsidiaries  of  Phil¬ 
adelphia  Company  obtained  leases  of  properties  and 
franchises,  in  return  for  which  they  became  obligated 
for  taxes  and  rental  payments  on  the  lessors’  properties, 
in  amounts  sufficient  to  pay  certain  dividends  on  previ¬ 
ously  outstanding  securities  of  the  lessors.  Performance 
of  these  lease  obligations  was  guaranteed  by  Philadel¬ 
phia  Company.  Pittsburgh  Railways  Company  and  the 
53  underliers  have  outstanding  a  total  of  124  different 
security  issues,  exclusive  of  equipment  trust  certificates. 

On  May  10,  1938,  at  the  instance  of  Philadelphia 
Company,  Pittsburgh  Railways  Company  filed  a  volun¬ 
tary  petition  for  reorganization  in  the  United  States 
District  Court  for  the  Western  District  of  Pennsylvania 
in  which  it  stated : 

“A  financial  reorganization  of  the  Debtor  is  impera¬ 
tive  to  the  end  that  its  street  railway  system  may  be 
continued  as  a  unified  system  of  transportation  and 
the  Debtor  may  continue  to  render  adequate  public 
service.” 

Since  that  time  the  entire  system  has  been  in  the 
custody  of  the  court,  the  trustees  continuing  the  sys- 
stem’s  operation  on  its  unified  basis.  They  have  since 
neither  affirmed  nor  disaffirmed  the  debtor’s  leases  and 
operating  agreements  and  have  made  no  payments  to 
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the  underliers  for  use  and  occupancy  or  on  the  debtor’s 
lease  or  contract  liabilities.  The  existence  of  the  guar¬ 
anteed  leases  has  been  apparently  one  of  the  important 
problems  in  connection  with  the  pending  reorganization. 

While  system-wide  plans  of  reorganization  covering 
Pittsburgh  Railways  Company  and  its  underliers  have 
been  filed,  no  hearings  have  been  held  in  court  on  any 
phases  of  these  plans.8  Objections  have  been  urged 
strenuously  by  Philadelphia  Company  to  the  jurisdiction 
of  the  District  Court  to  entertain  and  enforce  a  system- 
wide  plan  of  reorganization  which  have  only  recently 
been  overcome,9  in  certain  of  which  objections  other 
parties  joined.  The  lapse  of  time  since  1942,  when  the 
most  recent  plan  was  filed,  as  well  as  other  factors,  in¬ 
dicate  that  it  would  be  necessary  to  make  changes  in  the 
1942  plan  of  such  substance  as  to  constitute,  in  effect, 
a  new  plan. 

Although  Philadelphia  Company  in  its  answer  filed 
in  the  Section  11  proceedings  has  denied  any  necessity 
for  reorganization  or  other  action  by  it  pursuant  to  that 
Section,  it  may  of  course  be  necessary  that  such  action 

8.  Hearings  on  the  total  permissible  capitalization  provided  for  in 
a  plan  were,  however,  held  before  the  Pennsylvania  Public  Utility  Com¬ 
mission.  The  Pennsylvania  Public  Utility  Commission  did  not  pass 
upon  the  fairness  and  reasonableness  of  a  reorganization  plan  as  between 
respective  classes  of  security  holders.  (42  P.  U.  R.  (N.  S.)  285,  January 
12,  1941.) 

9.  In  October  1942,  a  petition  was  filed  praying  that  the  District 

Court  assume  and  exercise  jurisdiction  over  the  properties  and  assets 
of  49  of  the  52  underliers  for  the  purpose  of  a  system-wide  reorgan¬ 
ization  plan.  The  petition  was  dismissed  by  the  District  Court  on  April 
30,  1945  (  60  F.  Supp.  600).  On  appeal  however,  the  Circuit  Court  of 
Appeals  for  the  Third  Circuit,  on  May  7,  1946,  reversed  the  District 
Court’s  decision,  and  held  that  the  District  Court  had  jurisdiction  for 
the  purposes  of  a  system-wide  reorganization  plan  (155  F.  (2d)  477). 
Petitions  for  writs  of  certiorari  were  denied  by  the  Supreme  Court  of 
the  United  States  ( - U.  S. - )  on  October  14,  1946. 
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be  taken,  dependent  upon  the  disposition  of  the  issues 
in  the  Section  11  proceedings.  In  the  event  that  such 
action  should  be  determined  to  be  necessary,  consider¬ 
ation  would  necessarily  have  to  be  given  to  the  interests 
of  Philadelphia  Company  in  the  securities  of  the  Pitts¬ 
burgh  Railways  group  of  companies,  with  particular 
reference  to  the  guarantees  and  other  relationships 
among  such  companies.  Reciprocally,  a  consideration  of 
these  matters  may  be  of  material  aid  in  achieving  a 
sound  and  effective  reorganization  for  Pittsburgh  Rail¬ 
ways  Company.  10 

The  problem  of  the  guarantees  is  a  very  significant 
one,  particularly  since  very  substantial  amounts  of 
money  are  involved.11  In  the  event  that  the  Commis¬ 
sion's  decision  in  the  Section  11  (b)  proceedings  involv¬ 
ing  Philadelphia  Company  directs  liquidation  of  that 
company,  it  will,  of  course,  be  necessary  to  deal  with  the 
rights  of  the  holders  of  guaranteed  obligations;  it  may 
also  be  necessary  to  deal  with  such  obligations  if  the 
eventual  Commission  order  in  such  proceedings  requires 
only  a  simplification  of  the  corporate  structure  of  Phila¬ 
delphia  Company.  The  treatment  which  may  be  ac¬ 
corded  such  holders  in  a  plan  for  Philadelphia  Company 
may,  of  course,  be  dependent  upon  the  type  of  reorgani¬ 
zation  plan  which  may  ultimately  become  effective  for 
Pittsburgh  Railways  Company.  Conversely,  any  reor- 

10.  In  this  connection  we  note  that  the  City  of  Pittsburgh,  in  its 
comments  in  regard  to  the  proposed  amendment  to  Rule  TJ-49  (c), 
states  its  conclusion  that  removal  of  the  exemption  should  provide  a 
means  for  solution  of  the  guarantee  problems  in  the  Pittsburgh  Rail¬ 
way  situation.  The  City  was  further  of  the  opinion  that  the  removal 
of  the  exemption  “will  inure  to  the  benefit  of  the  City  of  Pittsburgh 
and  of  the  residents  of  the  City.” 

11.  The  amounts  paid  by  Philadelphia  Company  as  rentals,  interest 
and  taxes  under  these  guarantees  during  the  year  1945  amounted  to 
$1,578,401. 
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ganization  of  Pittsburgh  Railways,  in  so  far  as  it  in¬ 
volves  the  holders  of  guaranteed  obligations,  may  be 
materially  affected  by  the  outcome  of  the  Philadelphia 
Company  Section  11  (b)  proceedings.  Under  these  cir¬ 
cumstances  it  is  our  opinion  that  the  problems  of  cor¬ 
porate  reorganization  of  these  two  companies,  whether 
or  not  they  are  considered  in  the  same  proceeding,  can 
best  be  dealt  with  under  the  jurisdiction  of  the  same 
regulatory  agency. 

The  notice  under  Section  11  of  the  Holding  Com¬ 
pany  Act  with  respect  to  Philadelphia  Company  also 
raised  the  question  whether  it  must  either  liquidate  or 
otherwise  divest  itself  of  various  holdings,  including  its 
interest  in  Pittsburgh  Railways  Company  and  other 
transportation  properties.  In  the  event  that  such  di¬ 
vestment  should  be  required,  it  is  necessary,  as  a  pre¬ 
liminary,  that  determination  be  made  of  the  extent  of 
the  interest  of  Philadelphia  Company  in  Pittsburgh 
Railways  Company  and  its  system  companies  and  the 
amount  represented  thereby.  Such  a  determination  may 
also  involve  a  resolution  of  the  several  problems  here¬ 
tofore  referred  to. 

The  fact  that  these  problems  are  very  closely  inter¬ 
related  should,  in  the  Commission’s  opinion,  render  their 
solution  more  readily  achievable  if  they  are  heard  and 
considered  in  a  single  forum.  The  problems  are  of  such 
complexity  that  their  solution  may  require  the  most 
effective  use  of  the  reorganization  powers  vested  in  both 
the  Commission  and  the  courts  under  the  applicable 
statutes.  On  the  basis  of  the  preceding  and  considering 
our  duty  under  Section  11  (b)  to  take  action  to  require 
compliance  with  that  section  “as  soon  as  practicable”, 
we  do  not  feel  justified  in  continuing  the  self-imposed 
limitation  of  Rule  U-49  (c)  upon  the  power  of  the  Com- 
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mission  to  deal  with  a  non-utility  subsidiary  of  a  public 
utility  holding  company,  such  as  Pittsburgh  Railways, 
which  has  issued  securities  or  become  the  obligor  on 
obligations  which  have  been  guaranteed  or  assumed  by 
any  registered  holding  company. 

Specific  Objections  Raised  to  Adoption  of  Rule 
Philadelphia  Company  and  certain  other  persons 
have  asserted  various  objections  to  the  adoption  of  the 
proposed  rule.  At  the  outset,  it  has  been  urged  that  the 
Commission  has  no  authority  to  modify  the  present  Rule 
U-49  (c).  This  assertion  is  apparently  based  upon  the 
theory  that,  as  a  result  of  the  exemption  which  has 
previously  existed,  participants  in  pending  Chapter  X 
reorganization  cases  have  acquired  a  right  to  the  indefi¬ 
nite  continuance  of  such  exemption.  The  objectors  also 
urge  the  theory  that  the  proposed  rule  would  apply  only 
to  a  single  group  of  inter-related  companies,  and  that 
accordingly  the  proposed  amendment  is  improper  as  not 
being  of  general  application. 

In  our  opinion  such  objections  to  the  Commission’s 
rule-making  powers  are  wholly  without  merit.  Section 
20  (a)  of  the  Public  Utility  Holding  Company  Act  ex¬ 
pressly  authorized  the  Commission 

“from  time  to  time  to  make,  issue,  amend,  and  re¬ 
scind  such  rules  and  regulations  and  such  orders 
as  it  may  deem  necessary  or  appropriate  to  carry 
out  the  provisions  of  this  title,  including  rules  and 
regulations  defining  accounting,  technical,  and  trade 
terms  used  in  this  title.” 

In  addition  to  the  foregoing  general  authority,  Section 
20  (c)  expressly  authorizes  the  Commission  to  classify 
persons  and  matters  in  the  following  language : 

“For  the  purpose  of  its  rules,  regulations,  or  orders 
'  the  Commission  may  classify  persons  and  matters 
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within  its  jurisdiction  and  prescribe  different 
requirements  for  different  classes  of  persons  or 
matters.’, 

Similar  authority  to  exempt  classes  of  companies  from 
the  obligations  of  subsidiaries  is  specifically  provided 
in  Section  3  (d). 

The  legislative  history  of  the  Act  makes  it  clear 
that  Congress  recognized  that  the  power  to  promulgate, 
modify,  and  rescind  rules  and  to  classify  persons  and 
matters  for  purposes  of  such  rules  is  a  necessary  aspect 
of  the  administrative  process  if  such  process  is  to  be 
sufficiently  flexible  to  meet  changing  situations  and  at 
the  same  time  prevent  unnecessary  burdens  and  hard¬ 
ships.  See,  for  example,  the  Senate  Committee  Report 
on  the  present  Section  3  ( d )  of  the  Act  which  stated : 

“Subsection  *  *  *  [  (d)  ]  has  been  drafted  to 
give  the  Commission  a  further  power  to  exempt 
classes  of  persons  as  subsidiary  companies  or  affil¬ 
iates  from  provisions  of  the  title  if  and  to  the  extent 
that  the  Commission  deems  the  exemption  neces¬ 
sary  or  appropriate  in  the  public  interest  or  for  the 
protection  of  investors  and  consumers.  Such  an  ex- 
emptive  power  the  committee  believes  warranted  in 
i  view  of  the  multitude  of  problems,  situations,  com¬ 
panies,  and  persons  embraced.  Flexibility  of  ad¬ 
ministrative  action  is  necessary  in  order  to  assure 
the  workability  and  efficacy  of  the  statute — to  pre¬ 
vent  hardships  and  unexpected  burdens,  at  the  same 
time  avoiding  the  danger  of  opening  possibilities  of 
widespread  evasion.”  Sen.  Rep.  No.  621,  74th  Cong., 
1st  Sess.  (1935)  p.  6.12 

12.  See,  also.  Consumers  Power  Company,  et  al.,  6  S.E.C.  444,  457 
(1939)  where  we  said: 

"We  have,  of  course,  the  power  to  revoke  our  rules  and  to  adopt 
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It  was  pursuant  to  the  authority  contained  in  the 
above-mentioned  sections  that  Rule  U-49  (c)  was  pro¬ 
mulgated.  As  far  as  we  are  aware  that  exemptive  rule 
now  affects  only  reorganization  proceedings  of  Pitts¬ 
burgh  Railways  Company  and  its  related  companies  and 
one  other  group  of  companies,  commonly  called  the 
Inland  group.13  The  proposed  amendment  does  not 
affect  the  Inland  group  which  has  no  guarantee  rela¬ 
tionships  with  its  parents.  As  we  have  pointed  out,  it 
is  the  existence  of  such  guarantees  and  obligations  as 
are  present  in  the  Philadelphia  Company  situation  which 
renders  it  particularly  difficult  to  effectuate  any  reor¬ 
ganization  plan,  either  for  Pittsburgh  Railways  Com¬ 
pany  or  for  Philadelphia  Company.  These  distinctions 
between  the  problems  involved  in  the  Pittsburgh  and  In¬ 
land  cases  furnish,  in  our  opinion,  a  reasonable  basis 
for  the  classification  provided  for  in  the  amended  rule. 

Objections  have  also  been  made  that  the  assertion 
of  jurisdiction  under  the  proposed  amendment  may 
result  in  duplication  of  effort  and  expense,  in  view  of 
the  present  status  of  the  Chapter  X  proceedings  involv¬ 
ing  Pittsburgh  Railways  Company.  We  see  no  basis  for 


new  ones,  authorized  by  statute,  which  are  more  consonant  with 
statutory  objectives.  Such  power  is  obviously  important  to  an 
administrative  body  because  it  leads  to  the  most  valuable  qualities 
of  the  administrative  process.  Those  qualities  were  recently  de¬ 
scribed  by  the  Supreme  Court  (speaking  through  Mr.  Justice 
Douglas  for  a  unanimous  court)  as  ‘ease  of  adjustment  to  change, 
flexibility  in  light  of  experience,  swiftness  in  meeting  new  or 
emergency  situations’.  See  Helvering  v.  WUshire  Oil  Co.,  Inc. 
(Sup.  Ct.,  Nov.  6,  1939)”  [308  U.S.  90  (1939)].  “The  court  in  that 
case,  moreover,  adverted  to  ‘known  inequities  in  existing  regula¬ 
tions’  which  should  be  capable  of  being  removed  by  changes  in  such 
regulations  and  referred  to  the  fact  that  ‘experience  and  new  in¬ 
sight  can  be  expected  to  produce  rather  constant  change.’  ” 

13.  American  Fuel  and  Power  Company  and  subsidiaries.  Docket 
Nos.  989-B  and  991-B,  U.  S.  District  Court,  Eastern  District,  Kentucky. 
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this  objection.  As  has  been  pointed  out,  no  evidence  has 
been  taken  before  the  District  Court  concerning  any  plan 
of  reorganization,  and,  in  fact,  it  is  our  understanding 
that  formulation  of  a  new  plan  is  now  being  considered 
by  the  Trustee.  To  the  extent  that  evidence  may  be 
taken  before  the  Commission  on  a  plan  under  Section 
11  (f),  administrative  consideration  of  such  plan  will 
abbreviate  the  time  otherwise  necessary  to  litigate  such 
matter  in  the  Federal  Court.  No  duplication  of  function 
is  required  in  such  proceedings,  since  both  the  Commis¬ 
sion  and  the  court  perform  their  functions  in  accordance 
with  their  respective  statutory  responsibilities.14 

14.  See  In  re  Midland  United  Company,  58  F.  Supp.  667  (D.  DeL, 
1944),  appeal  dismissed,  141  F.  (2d)  692  (C.C.A.  3,  1944),  at  p.  683: 

“*  *  *  the  judgment  of  the  court  in  respect  to  these  matters 

must  be  exercised  by  it  on  the  record  made  before  the  [Securities 
and  Exchange]  Commission  and  if  the  court  deems  that  record  to 
bo  insufficient  or  ‘stale’  for  any  reason  *  *  *,  it  would  be  the 

duty  of  the  court  to  ‘remand’  the  record  to  the  Commission  for  the 
taking  of  further  testimony  and  for  reconsideration  of  the  pertinent 
issues.” 

See,  also,  oral  opinion  of  Judge  Biggs  of  the  Third  Circuit  Court  of 
Appeals,  sitting  as  District  Judge  (not  reported  officially),  dated  Novem¬ 
ber  2,  1944,  In  the  Matter  of  Midland  United  Company,  U.S.D.C.,  D.  DeL 
(Reorg.  Docket  1073),  wherein  he  said: 

“A  proceeding  under  Section  174 — that  is  the  proceeding  that 
we  have  here — is  a  hybrid  proceeding,  and  it  requires  the  District 
Court  to  adjudicate  whether  the  plan  submitted  to  and  approved 
by  the  S.E.C.  is  fair  and  equitable  and  feasible.  I  have  also  reached 
the  conclusion  that  that  adjudication  must  be  based  upon  the  entire 
record  before  the  S.E.C.  and  on  nothing  more  unless  (a)  it  be 
shown  that  the  situation  of  the  debtor  has  so  altered  since  the 
case  was  before  the  S.E.C.  that  it  would  be  unfair  and  inequitable 
to  proceed  with  the  plan.  I  may  remark  parenthetically  in  respect 
to  that  that  I  can  conceive  —  we  can  all  conceive  —  of  situations 
where  there  had  been  a  very  drastic  change  in  the  position  of  the 
debtor  or  of  one  of  its  subsidiaries  and  there  might  be  such  circum¬ 
stances  as  might  render  the  case,  practically  speaking,  moot.  Or 
(b)  where  the  S.E.C.  has  denied,  or  it  is  alleged  that  they  have 
denied,  due  process  of  law  in  refusing  to  receive  testimony  or  in 
denying  a  hearing — that  is  to  say,  under  the  circumstances  where 
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Objectors  have  also  urged  that  even  were  the  rule 
modified,  the  Commission  would  still  lack  power  to  ap¬ 
prove  any  plan  for  Pittsburgh  Railways  Company  and 
its  subsidiaries.  Thus,  it  is  contended  that  the  previous 
filing  of  a  plan  with  the  District  Court  had  the  effect  of 
ousting  any  jurisdiction  of  the  Commission  under  Sec¬ 
tion  11  (f )  .t5  It  has  also  been  claimed  that  the  date  of 
appointment  of  trustees  of  Pittsburgh  Railways  Com¬ 
pany  was  at  such  a  time  as  to  prevent  the  operation  of 
the  Commission’s  jurisdiction  under  Section  11  (f).16 


it  might  be  alleged  that  the  S.E.C.  has  denied  a  party  or  a  person 
or  a  claimant  his  day  in  court.  If  it  does  appear  that  contingency 
(a)  or  (b)  is  applicable,  I  think  the  Court  would  refuse — the  Court 
should  refuse — to  approve  the  plan  and  would,  in  effect,  remand  the 
cause  back  to  the  S.E.C.  for  further  proceedings  in  respect  to  the 
two  matters.” 

15.  Section  11  (f)  of  the  Act  requires  Commission  approval  of  the 
plan  “prior  to  its  submission  to  the  court”.  Philadelphia  Company  as¬ 
serts  that  since  a  plan  of  reorganization  for  Pittsburgh  Railways  Com¬ 
pany  was  filed  by  the  Trustees  in  the  District  Court  on  March  17,  1942, 
Section  11  (f)  cannot  now  be  applied  to  the  plan.  As  previously  men¬ 
tioned,  no  hearing  has  been  held  or  evidence  taken  by  the  Court  with 
respect  to  the  plan.  We  believe  that  the  mere  filing  of  a  plan  would 
not  render  irrelevant  the  statutory  purpose  of  having  Commission  con¬ 
sideration  and  approval  of  a  plan  precede  approval  thereof  by  the  re¬ 
organization  court,  and  it  would  seem  that  only  upon  the  hypothesis 
that  the  statutory  purpose  is  no  longer  susceptible  of  accomplishment 
is  there  a  basis  for  arguing  an  ouster  of  the  Commission’s  jurisdiction 
to  have  resulted  from  the  filing  of  the  plan  with  the  court.  In  re  Mid¬ 
land  United  Company,  58  F.  Supp.  667  (D.  Del.,  1944)  appeal  dismissed, 
141  F.  (2d)  692  (C.C.A.  3,  1944);  Utilities  Power  and  Light  Corporation, 
plan  approved  by  Commission,  5  S.E.C.  483  (1939),  subsequently 
approved  by  the  District  Court,  29  F.  Supp.  763  (N.  D.  HL,  1939).  In 
addition,  as  has  been  indicated,  the  1942  plan  may  be  abandoned  and 
a  new  plan  filed. 

16.  This  objection  is  based  upon  an  opinion  of  the  Commission’s 
General  Counsel  with  respect  to  Section  11  (f)  of  the  Public  Utility 
Holding  Company  Act,  published  as  Holding  Company  Act  Release  No. 
54,  December  23,  1935.  That  opinion  expressed  the  view  that  the  provi¬ 
sions  of  Section  11  (f )  are  applicable  to  a  reorganization  plan  for  a  hold¬ 
ing  company  or  subsidiary  in  receivership  or  bankruptcy  only  where 
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These  contentions  are  more  fully  elaborated  in  the  mar¬ 
gin,  and  on  the  basis  of  the  authorities  there  cited,  it  is 
clear  that  the  objections  are  without  merit. 

Another  objection  asserts  a  lack  of  power  in  this 
Commission  to  deal  with  non-subsidiary  underliers  in 
the  Pittsburgh  Railways  Company  system.  It  appears 
premature  at  this  time  to  consider  all  of  the  possible 
aspects  of  a  plan  of  reorganization  dealing  with  Pitts¬ 
burgh  Railways  Company  and  the  underliers.  Questions 
of  jurisdiction  over  any  particular  company  and  its  se¬ 
curity  holders  may  more  properly  be  passed  upon  in  con¬ 
nection  with  a  specific  plan,  at  such  time  as  such  a  plan 
is  presented  for  our  consideration.  We  are  at  present 
passing  only  upon  the  proposed  rule.  In  any  event,  the 
rule  here  adopted  merely  removes  an  existing  self- 
imposed  limitation  upon  the  exercise  of  such  jurisdiction 
as  is  conferred  upon  us  by  the  Public  Utility  Holding 
Company  Act;  it  is  not  intended  to  and  cannot,  of  course, 
enlarge  the  powers  granted  to  us  by  statute. 


the  holding  company  registered  under  the  Act  prior  to  the  date  on  which 
a  receiver  or  trustee  was  first  appointed.  The  trustees  in  bankruptcy 
for  Pittsburgh  Railways  Company  were  appointed  by  the  District  Court 
a  week  prior  to  the  registration  of  Philadelphia  Company  under  the 
Holding  Company  Act  but  long  after  the  registration  requirements  of 
the  Act  became  applicable  to  it,  and  this  circumstance,  it  is  contended, 
deprives  the  Commission  of  its  powers  under  Section  11  (f)  with  respect 
to  the  Pittsburgh  Railways  reorganization  plan. 

The  fact  that  Philadelphia  Company  registered  subsequent  to  the 
appointment  of  the  trustees  would  appear  to  be  wholly  immaterial. 
Pittsburgh  Railways  Company  is  a  subsidiary  not  only  of  Philadelphia 
Company  but  also  of  Standard  Gas  and  Electric  Company  and  Standard 
Power  and  Light  Corporation,  both  of  which  holding  companies  reg¬ 
istered  under  the  Public  Utility  Holding  Company  Act  prior  to  the 
appointment  of  the  trustees  for  Pittsburgh  Railways.  Moreover,  that 
opinion  of  the  General  Counsel  was  subsequently  rejected  by  the  Com¬ 
mission,  National  Gas  <£  Electric  Company,  et  al.,  8  SJE.C.  197,  212-215 
(1940);  see  also  concurring  opinion  of  Commissioner  Healy  in  Peoples 
Light  &  Power  Company,  2  S.E.C.  829,  837  (1937). 
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CONCLUSION 

For  the  reasons  which  have  been  previously  set 
forth,  and  after  full  consideration  of  the  Statements  of 
Data,  Views  and  Comments  filed  and  arguments  made 
in  response  to  the  Commission’s  invitation,  we  have  de¬ 
termined  that  adoption  of  the  proposed  amendment  to 
Rule  U-49  (c)  is  in  the  public  interest  and  the  interests 
of  investors  and  consumers  and  is  necessary  and  appro¬ 
priate  for  the  proper  administration  of  the  Public  Utility 
Holding  Company  Act.  Accordingly  we  are  amending 
the  rule  in  the  terms  set  forth  in  the  Notice  previously 
published;  the  amended  rule  will  become  effective  30 
days  from  this  date. 

By  the  Commission. 

Orval  L.  DuBois, 

[seal]  Secretary. 

February  28, 1947. 
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For  IMMEDIATE  Release  Friday,  February  28,  1947 

SECURITIES  AND  EXCHANGE  COMMISSION 

Philadelphia 

HOLDING  COMPANY  ACT  OF  1935 
Release  No.  7237-B 

The  Securities  and  Exchange  Commission  today  an¬ 
nounced  the  amendment  of  Rule  U-49  (c)  under  the 
Public  Utility  Holding  Company  Act  of  1935  by  the  addi¬ 
tion  to  the  rule  of  the  new  proviso  set  forth  below.  The 
rule  now  provides  for  the  exemption  from  the  provisions 
of  the  Public  Utility  Holding  Company  Act  of  certain 
transactions  by  any  non-electric  and  gas  subsidiary 
company  of  a  registered  holding  company  where  any 
such  subsidiary  is  the  subject  of  reorganization  pro¬ 
ceedings  in  a  United  States  court  pursuant  to  Chapter  X 
of  the  Bankruptcy  Act  and  notice  of  appearance  has  been 
filed  by  the  Commission  pursuant  to  Section  208  of  that 
Act.  The  present  rule  was  framed  in  the  belief  that  in 
such  cases  the  public  interest  and  the  interest  of  inves¬ 
tors  would  be  adequately  served  through  the  exercise  by 
the  Commission  of  its  advisory  functions  under  the 
Chandler  Act. 

The  course  of  the  Commission’s  experience  under 
Rule  U-49  (c)  has  indicated  that  there  are  certain  cir¬ 
cumstances  under  which  the  continued  existence  of  this 
exemption  is  not  in  the  public  interest  or  the  interests 
of  investor's  or  consumers  and  may  hamper  the  Commis¬ 
sion  in  the  discharge  of  its  responsibilities  under  Section 
11  (b)  of  the  Act  as  to  registered  holding  companies. 
There  exist  situations  in  which  the  security  structures 
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of  registered  holding  companies  and  their  subsidiaries 
are  entangled  in  such  a  manner  as  to  make  it  necessary 
for  the  Commission,  in  order  properly  to  perform  its 
statutory  responsibilities  with  respect  to  the  corporate 
structure  of  a  holding  company,  to  exercise  jurisdiction 
over  reorganization  plans  and  other  transactions  by  its 
subsidiary  companies  although  such  subsidiaries  may 
not  be  electric  or  gas  utility  companies.  The  purpose  of 
the  amendment  is  to  withdraw  the  exemption  from  the 
type  of  case  in  which  a  registered  holding  company  has 
guaranteed  or  assumed  securities  issued  by,  or  obliga¬ 
tions  of,  any  subsidiary  of  such  registered  holding  com¬ 
pany.  It  is  believed  that  the  adoption  of  this  amend¬ 
ment  will  facilitate  performance  by  the  Commission  of 
its  statutory  duties,  particularly  under  Section  11,  with 
respect  to  registered  holding  companies  and  subsidiary 
companies  affected  by  this  rule. 

Appropriate  notice  and  public  participation  in  rule- 
making  procedure  in  conformity  with  the  requirements 
of  the  Administrative  Procedure  Act  (P.  L.  404,  79th 
Cong.,  2d  Sess.)  and  of  Rule  XIX  of  the  Commission’s 
Rules  of  Practice  were  provided,  and  the  Commission 
has  considered  the  docket  herein  and  the  transcript  of 
argument  therein  and  has  this  day  issued  a  Memorandum 
of  Views  of  the  Commission  accompanying  this  action 
adopting  a  rule  amending  Rule  U-49  (c) . 

The  text  of  the  Commission’s  action  follows: 

The  Securities  and  Exchange  Commission,  acting 
pursuant  to  the  authority  conferred  upon  the  Commis- 


Copy  of  Release  No.  7237-A  of  the  Holding  Company  Act  of  1935, 
“Memorandum  of  Views  of  the  Commission  Accompanying  Adoption  of 
Rule  Amending  Rule  U-49  (c)”  may  be  obtained  from  Publications  Unit, 
Securities  and  Exchange  Commission,  18th  and  Locust  Streets,  Philadel¬ 
phia  3,  Pa. 
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sion  by  the  Public  Utility  Holding  Company  Act  of  1935, 
particularly  Sections  3  (d),  20  (a)  and  20  (c)  thereof, 
and  deeming  such  action  necessary  for  the  exercise  of 
the  functions  vested  in  it  and  necessary  and  appropriate 
in  the  public  interest  and  for  the  protection  of  investors, 
hereby  amends  Rule  U-49  (c)  by  substituting  a  semi¬ 
colon  for  the  period  at  the  end  thereof  and  adding  the 
following: 

“ Provided  further ,  that  this  paragraph  shall  be 
inapplicable  to  any  subsidiary  company  which  is  the 
subject  of  reorganization  proceedings  (or  any  sub¬ 
sidiary  of  such  subsidiary  company  within  the 
meaning  of  Section  106  (13)  of  said  Chapter  X  or 
of  Section  2  (a)  (8)  of  the  Public  Utility  Holding 
Company  Act),  where  such  subsidiary  company,  or 
any  subsidiary  thereof,  is  the  issuer  of  any  securi¬ 
ties,  or  is  the  obligor  on  any  obligations,  which  have 
been  guaranteed  or  assumed  by  any  registered 
holding  company.” 

This  amendment  to  Rule  U-49  (c)  shall  become 
effective  30  days  from  the  date  hereof. 

February  28,  1947. 
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HI.  Proceedings  in  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia 


Certificate  of  Transcript. 

[The  Certificate  of  Transcript  filed  in  this  case  with 
the  United  States  Court  of  Appeals  for  the  District  of 
Columbia,  on  October  17,  1947,  has  been  printed  at 
pages  1  a  to  6  a,  supra ] 


Petition  of  Philadelphia  Company  To  Review  and  Set 
Aside  Order  of  Securities  and  Exchange  Commis¬ 
sion  Amending  Rule  U-49(c). 

(Filed  March  22,  1947) 

To  the  Honorable ,  the  Judges  of  the  United  States 
Court  of  Appeals  for  the  District  of  Columbia: 

1.  Philadelphia  Company,  your  Petitioner,  is,  and 
at  all  times  hereinafter  mentioned  was,  a  corporation 
duly  created  and  existing  under  and  by  virtue  of  the 
laws  of  the  Commonwealth  of  Pennsylvania,  with  its 
principal  place  of  business  at  435  Sixth  Avenue,  in  the 
City  of  Pittsburgh,  County  of  Allegheny,  and  Common¬ 
wealth  of  Pennsylvania. 

NATURE  OF  THE  PROCEEDINGS  AS  TO 
WHICH  REVIEW  IS  SOUGHT 

2.  Petitioner  seeks  review  of  an  Order  of  the 
Securities  and  Exchange  Commission  amending  the 
Commission’s  Rule  U-49(c)  under  the  Public  Utility 
Holding  Company  Act.  The  Order  as  to  which  review 
is  sought  was  entered  on  February  28,  1947,  and  is  set 
forth  in  Public  Utility  Holding  Company  Act  Release 
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No.  7237-B,  which,  was  supplemented  by  a  “Memoran¬ 
dum  of  Views  of  the  Commission  Accompanying  Adop¬ 
tion  of  Rule  U-49(c)”  (Release  No.  7237-A). 

Rule  U-49,  as  it  stood  prior  to  the  amendment  of 
February  28,  1947,  provided: 

“(a)  Companies  exempted. — The  exemptions  pro¬ 
vided  by  this  rule  shall  apply  to  any  subsidiary 
of  a  registered  holding  company  which  subsidi¬ 
ary  is  not — 

(1)  A  holding  company, 

(2)  A  public-utility  company, 

(3)  A  company  engaged  in  the  business  of  per¬ 
forming  services  or  construction  for  or  selling 
goods  to  associate  holding  or  public-utility 
companies,  or 

(4)  A  company  controlling,  directly  or  indirectly, 
any  company  specified  in  clauses  (1)  to  (3) 
above. 

[sub-section  (b)  is  here  omitted  as 
irrelevant] 

(c)  Transactions  approved  by  a  reorganization 
court. — 

Any  such  subsidiary  company  which  is  the  sub¬ 
ject  of  a  proceeding  for  reorganization  in  any 
court  of  the  United  States  in  which  proceeding 
the  Commission  has  filed  a  notice  of  appearance 
pursuant  to  section  208  of  Chapter  X  of  the 
Bankruptcy  Act,  as  amended,  or  which  is  a 
subsidiary  within  the  meaning  of  section  106 
(13)  of  said  Chapter  X,  or  of  section  2  (a) 
(8)  of  the  Public  Utility  Holding  Company 
Act,  of  any  such  subsidiary  company  which  is 
the  subject  of  such  a  proceeding,  shall  be 
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exempt  from  any  provision  of  the  Act  appli¬ 
cable  to  the  appointment  of  any  trustee  for  such 
company  or  to  any  transaction  entered  into 
with  the  approval  (direct  or  indirect)  of  such 
court:  Provided ,  That  such  transaction  does 
not  involve  the  acquisition  of  any  utility  assets 
or  securities  of  any  public-utility  or  holding 
company.” 

The  Order  of  February  28,  1947  here  submitted  for 
review,  amends  Rule  U-49(c),  as  follows  (in  the  words 
of  Release  7237-B ) : 

“The  Securities  and  Exchange  Commission,  acting 
pursuant  to  the  authority  conferred  upon  the  Com¬ 
mission  by  the  Public  Utility  Holding  Company  Act 
of  1935,  particularly  Sections  3(d),  20  (a)  and 
20(c)  thereof,  and  deeming  such  action  necessary 
for  the  exercise  of  the  functions  vested  in  it  and 
necessary  and  appropriate  in  the  public  interest 
and  for  the  protection  of  investors,  hereby  amends 
Rule  U-49(c)  by  substituting  a  semicolon  for  the 
period  at  the  end  thereof  and  adding  the  following: 
‘Provided  further ,  that  this  paragraph  shall  be 
inapplicable  to  any  subsidiary  company  which 
is  the  subject  of  reorganization  proceedings 
( or  any  subsidiary  of  such  subsidiary  company 
within  the  meaning  of  Section  106  ( 13 )  of  said 
Chapter  X  or  of  Section  2  (a)  (8)  of  the  Pub¬ 
lic  Utility  Holding  Company  Act),  where  such 
subsidiary  company,  or  any  subsidiary  thereof, 
is  the  issuer  of  any  securities,  or  is  the  obligor 
on  any  obligations,  which  have  been  guaran¬ 
teed  or  assumed  by  any  registered  holding 
company.’ 
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This  amendment  to  Rule  U-49(c)  shall  become 
effective  30  days  from  the  date  hereof.” 

FACTS  AND  STATUTE  UPON  WHICH 
JURISDICTION  IS  BASED 

3.  The  jurisdiction  of  this  court  to  review  the 
Commission’s  Order  of  February  28,  1947  is  based  upon 
Section  24  of  the  Holding  Company  Act  of  1935  (15 
USCA  79x),  which  provides  in  part: 

“(a)  Any  person  or  party  aggrieved  by  an  order 
issued  by  the  Commission  under  this  chapter  may 
obtain  a  review  of  such  order  in  the  circuit  court 
of  appeals  of  the  United  States  within  any  circuit 
wherein  such  person  resides  or  has  his  principal 
place  of  business,  or  in  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia,  by  filing  in 
such  court,  within  sixty  days  after  the  entry  of 
such  order,  a  written  petition  praying  that  the 
order  of  the  Commission  be  modified  or  set  aside  in 
whole  or  in  part  *  * 

“(b)  The  commencement  of  proceedings  under 
subsection  (a)  shall  not,  unless  specifically  ordered 
by  the  court,  operate  as  a  stay  of  the  Commission’s 
order.” 

This  statute  is  applicable  to  the  instant  case  by 
reason  of  the  following: 

4.  Your  Petitioner,  Philadelphia  Company,  is  a 
“party  aggrieved”  by  the  Commission’s  order  by  reason 
of  the  facts  hereinafter  set  forth. 

5.  The  order  of  the  Commission,  here  submitted 
for  review,  is  an  order  “under  this  chapter”  within  the 
meaning  of  Section  24a  of  the  Holding  Company  Act 
(15  USCA  79x),  said  order  having  been  entered  pur- 
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suant  to  a  rule-making  power  alleged  to  have  been 
granted  to  the  Commission  by  Sections  3  and  20  of  the 
Public  Utility  Holding  Company  Act  (15  USCA  79c, 
79t) . 

6.  The  instant  petition  is  filed  within  sixty  days 
of  the  entry  of  the  order  here  submitted  for  review, 
said  order  having  been  entered  on  February  28,  1947. 

THE  RELIEF  PRAYED 

7.  Your  Petitioner  prays : 

(a)  That  the  order  of  the  Securities  and 
Exchange  Commission  entered  February  28,  1947, 
amending  Rule  U-49  ( c)  under  the  Public  Utility  Holding 
Company  Act  of  1935,  be  reviewed  and  set  aside. 

(b)  That  said  order  dated  February  28,  1947 
be  stayed  pending  the  disposition  by  the  Court  of  the 
instant  petition  for  review.  A  separate  motion  for  stay 
is  filed  with  this  petition. 

POINTS  UPON  WHICH  PETITIONER 
INTENDS  TO  RELY 

8.  Your  Petitioner  intends  to  rely  upon  the  fol¬ 
lowing  points: 

Point  1.  The  Commission’s  order  of  February  28, 
1947  creates  an  arbitrary  classification  among  subsidi¬ 
aries  of  registered  holding  companies.  It  creates  a 
classification  without  a  reasonable  basis  for  distinction 
among  the  classes  created. 

Point  2.  Although  general  in  terms,  the  said  order 
applies  in  fact  only  to  a  single  reorganization  proceed¬ 
ing,  namely,  that  involving  Pittsburgh  Railways  Com¬ 
pany  and  the  underlier  companies  whose  properties  are 
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operated  as  part  of  its  system.  In  thus  applying  a  rule 
to  a  single  situation  the  Commission  violates  its  power 
under  Section  20c  of  the  Holding  Company  Act  (15 
USCA  79t)  to  prescribe  different  requirements  “for 
different  classes  of  persons  or  matters”  and  its  power 
under  Section  3a  of  the  same  Act  (15  USCA  79d)  to 
exempt  “any  specified  class  or  classes  of  persons.” 

Point  3.  The  order  in  question  amends  the  Com¬ 
mission’s  rules  after  your  Petitioner  and  other  persons, 
including  the  District  Court  of  the  United  States  for  the 
Western  District  of  Pennsylvania,  the  Pennsylvania 
Public  Utility  Commission,  and  the  Trustees  of  Pitts¬ 
burgh  Railways  Company,  Debtor,  have  taken  impor¬ 
tant  action  and  have  expended  large  sums  of  money  in 
reliance  upon  the  exemption  previously  afforded  by  the 
Commission’s  Rule  U-49(c)  now  revoked  by  the  Com¬ 
mission’s  order  of  February  28,  1947. 

Point  4.  The  said  order  is  arbitrary  in  that  it  is 
predicated  upon  a  reason  incapable  of  attainment  and 
is,  therefore,  without  basis.  The  Commission  asserts  as 
a  reason  for  the  amended  rule,  the  necessity  of  passing 
upon  a  plan  of  reorganization  for  the  Pittsburgh  Rail¬ 
ways  system.  Even  if  the  proposed  amendment  were 
permitted  to  stand,  however,  it  would  fail  to  achieve 
this  purpose,  for  the  following  reasons : 

(a)  The  plan  of  reorganization  for  Pittsburgh 
Railways  Company  and  its  underlier  companies  will 
deal  with  the  properties  of  companies  which  are  pub¬ 
licly  owned  and  which  are  not  subsidiaries  of  any 
registered  holding  company.  The  Commission  has  no 
jurisdiction  with  respect  to  said  publicly-controlled  com¬ 
panies,  and  is,  therefore,  without  jurisdiction  to  pass 
upon  a  plan  of  reorganization  for  the  Pittsburgh  Rail- 
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ways  system  under  Section  11  of  the  Holding  Company 
Act. 

(b)  The  Commission  has  no  power  to  assert  juris¬ 
diction  over  a  plan  of  reorganization  for  the  Pittsburgh 
Railways  system,  because  its  amendment  to  Rule  U-49 

(c)  removes  the  exemption  granted  by  Rule  U-49  only 
with  respect  to  some,  but  not  all,  of  the  companies 
comprising  that  system.  The  exemption  of  Rule  U-49 
(c)  is  removed,  and  the  Holding  Company  Act  is  made 
applicable,  only  with  respect  to  any  company  which  “is 
the  issuer  of  any  securities,  or  is  the  obligor  on  any 
obligations,  which  have  been  guaranteed  or  assumed  by 
any  registered  holding  company.’"  Many  of  the  under- 
lier  companies  of  Pittsburgh  Railways  Company  are 
not  the  issuers  of  any  obligations  guaranteed  or  as¬ 
sumed  by  a  registered  holding  company.  The  Commis¬ 
sion  has  no  power  to  assert  jurisdiction  under  the 
Holding  Company  Act  with  respect  to  a  plan  for  re¬ 
organization  for  a  group  of  companies  when  the  Com¬ 
mission’s  jurisdiction  attaches  only  to  a  part  of  the 
companies  comprising  such  group. 

(c)  Under  Section  11(f)  of  the  Public  Utility 
Holding  Company  Act  (15  USCA  79k  (f) )  the  Commis¬ 
sion  is  only  empowered  to  pass  upon  a  plan  of  reorgani¬ 
zation  “prior  to  its  submission  to  the  court.”  A  plan 
of  reorganization  for  the  Pittsburgh  Railways  system, 
however,  had  been  already  submitted  to  the  court  on 
March  17,  1942,  said  submission  having  been  made 
without  prior  submission  to  the  Commission  by  reason 
of  the  exemption  afforded  by  Rule  U-49(c).  Section 
11(f)  of  the  Holding  Company  Act  is,  therefore,  in¬ 
applicable  by  its  terms  to  said  plan  of  reorganization. 

(d)  Section  11(f)  of  the  Holding  Company  Act 
is  inapplicable  to  the  reorganization  proceedings  of 
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Pittsburgh  Railways  Company  having  been  superseded 
and  repealed  by  implication  by  reason  of  the  1938 
amendments  to  the  Bankruptcy  Act. 

(e)  Section  11(f)  of  the  Holding  Company  Act  is 
inapplicable  to  the  reorganization  proceedings  of  Pitts¬ 
burgh  Railways  Company  because  its  trustees  in  re¬ 
organization  were  appointed  prior  to  the  time  when  its 
parent,  Philadelphia  Company,  registered  as  a  holding 
company  under  the  Public  Utility  Holding  Company 
Act. 


Point  5.  The  Commission  has  acted  arbitrarily  in 
that  it  has  amended  its  rules  for  the  announced  pur¬ 
pose  of  permitting  itself  to  occupy  a  quasi-judicial 
position  with  respect  to  a  plan  of  reorganization  for 
the  Pittsburgh  Railways  system,  when  it  has  hereto¬ 
fore,  in  proceedings  before  the  Pennsylvania  Public 
Utility  Commission,  adopted  an  adversary  and  hostile 
position  with  respect  to  the  plan  approved  by  the  Com¬ 
mission.  The  Commission  cannot  now  assume  the  role 
of  impartial  arbiter,  after  having  committed  itself  to  a 
position  in  advance  of  a  hearing. 

Point  6.  The  Commission's  action,  if  it  has  the 
effect  claimed  for  it  by  the  Commission,  will  multiply 
to  a  degree  so  great  as  to  be  arbitrary,  regulatory  ap¬ 
provals  required  for  a  plan  of  reorganization  for  Pitts¬ 
burgh  Railways  Company.  Such  a  plan  of  reorganiza¬ 
tion  is  already  subject  to  the  following  approvals: 

(a)  By  the  Pennsylvania  Public  Utility  Commis¬ 
sion, 

(b)  By  the  Bankruptcy  Court, 

(c)  By  security-holders, 

(d)  By  an  advisory  opinion  to  be  entered  by  the 
Securities  and  Exchange  Commission. 
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The  Commission  now  seeks  to  impose  the  require¬ 
ment  that  the  plan  be  approved  by  the  Securities  and 
Exchange  Commission  and  that  plan  hearings  be  con¬ 
ducted  before  that  Commission. 

Point  7.  The  Commission  erred  in  taking  action 
of  which  it  was  the  proponent,  namely,  the  adoption 
of  its  proposed  amendment  to  Rule  U-49,  when  it  had 
failed  to  sustain  the  burden  of  proof  prerequisite  to 
such  action.  The  Commission  erred  in  assuming  that 
the  burden  of  proof  was  upon  the  opponents  of  its  pro¬ 
posed  action  to  demonstrate  that  such  action  should 
not  be  taken. 

Point  8.  The  Commission  denied  your  Petitioner 
adequate  hearing  on  its  proposal  to  adopt  an  amend¬ 
ment  to  Rule  U-49(c)  and  thereby  denied  your  Peti¬ 
tioner  procedural  due  process. 

FURTHER  STATEMENT  OF  FACTS 

9.  Ycur  Petitioner,  Philadelphia  Company,  is  the 
owner  of  stock  of  gas  and  electric  utility  subsidiaries, 
and  is  a  public  utility  holding  company  under  the  Public 
Utility  Holding  Company  Law  of  1935  (15  USCA  79 
et  seq. ) ,  having  registered  with  the  Securities  and  Ex¬ 
change  Commission  on  June  21,  1938. 

10.  One  of  the  subsidiaries  of  your  Petitioner  is 
Pittsburgh  Railways  Company,  a  corporation  created 
under  the  laws  of  Pennsylvania  and  furnishing  street 
railway  service  in  the  City  of  Pittsburgh  and  surround¬ 
ing  territory.  Pittsburgh  Railways  Company  operated 
the  properties  of  53  lessor  or  so-called  “underlier”  com¬ 
panies  pursuant  to  a  system  of  leases,  operating  agree- 
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merits,  and  stock  ownership.  Of  these  underlier  com¬ 
panies  39  are  subsidiaries  of  Philadelphia  Company, 
directly  or  indirectly,  and  14  are  publicly  controlled. 
Some  of  the  underlier  companies  are  obligors  on  obliga¬ 
tions  which  are  guaranteed  by  Philadelphia  Company. 
Philadelphia  Company  is  a  large  creditor  of  Pittsburgh 
Railways  Company  and  the  underlier  companies. 

11.  Pittsburgh  Railways  Company  is  a  debtor  in 
bankruptcy  reorganization  in  the  District  Court  of  the 
United  States  for  the  Western  District  of  Pennsylvania, 
having  filed  a  voluntary  petition  for  reorganization 
under  Section  77B  of  the  Bankruptcy  Act  on  May  10, 
1938.  Trustees  in  bankruptcy  were  appointed  on  June 
14,  1938  and  have  continued  to  operate  the  property 
formerly  operated  by  Pittsburgh  Railways  Company, 
including  the  property  of  the  “underlier”  companies. 
Counsel  for  the  Securities  and  Exchange  Commission 
entered  an  appearance  early  in  this  reorganization  pro¬ 
ceeding,  and  have  participated  actively  therein. 

12.  During  the  entire  reorganization  proceedings 
of  Pittsburgh  Railways  Company,  down  to  the  present 
time,  Pittsburgh  Railways  Company  and  such  of  its 
underliers  as  were  subsidiaries  of  a  registered  holding 
company  have  been  relieved  of  the  necessity  of  appli¬ 
cation  to  the  Securities  and  Exchange  Commission  for 
approval  of  transactions  under  the  Public  Utility  Hold¬ 
ing  Company  Act.  This  relief  was  originally  granted 
by  the  Commission's  Rule  U-3D5  and,  since  April  21, 
1941  by  the  Commission's  Rule  U-49. 

13.  In  reliance  upon  the  exemption  granted  by  the 
foregoing  rules,  the  following  steps  were  taken  in  the 
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reorganization  proceedings  of  Pittsburgh.  Railways 
Company: 

( a )  The  reorganization  trustees  of  the 
debtor,  Pittsburgh  Railways  Company,  prepared  a  com¬ 
prehensive  plan  of  reorganization  including  not  only 
Pittsburgh  Railways  Company,  but  49  of  its  underlier 
companies,  13  of  which  were  not  publicly  controlled  and 
not  subsidiaries  of  any  registered  holding  company.  In 
reliance  upon  the  exemptions  granted  by  the  Commis¬ 
sion’s  rules,  the  procedural  steps  outlined  in  the  Trus¬ 
tees’  plan  made  no  provision  for  its  submission  to  the 
Securities  and  Exchange  Commission  under  the  Public 
Utility  Holding  Company  Act. 

(b)  This  plan  of  reorganization  was  sub¬ 
mitted  to  the  Pennsylvania  Public  Utility  Commission 
pursuant  to  Section  178  of  the  Bankruptcy  Act  and, 
after  extensive  hearings,  was  approved  by  that  Com¬ 
mission  by  Order  dated  January  12,  1942.  The  Pennsyl¬ 
vania  Public  Utility  Commission  passed  upon  the  plan, 
and  all  parties  participated  in  the  hearings  before  that 
Commission,  without  being  on  notice  of  any  assertion 
of  jurisdiction  by  the  Securities  and  Exchange  Com¬ 
mission  under  the  Public  Utility  Holding  Company  Act. 
The  Securities  and  Exchange  Commission,  through  its 
counsel,  adopted  an  adversary  position  to  the  plan  be¬ 
fore  the  Pennsylvania  Commission. 

(c)  The  Trustees’ revised  plan  of  reorganiza¬ 
tion,  having  been  approved  by  the  Pennsylvania  Public 
Utility  Commission,  was  filed  with  the  reorganization 
court  on  March  17, 1942.  If  the  Securities  and  Exchange 
Commission  had  at  that  time  validly  asserted  its  juris¬ 
diction  under  the  Public  Utility  Holding  Company  Act, 
the  said  plan  of  reorganization  would  have  been  sub- 
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mitted  to  the  Commission  prior  to  its  submission  to  the 
court.  In  reliance,  however,  upon  the  exemption  granted 
by  Rule  IJ-49,  the  plan  was  submitted  to  the  court  in  the 
first  instance. 

(d)  Extensive  litigation,  consuming  more 
than  two  years,  ensued  in  the  District  Court  on  the 
question  of  the  court’s  jurisdiction  with  respect  to  the 
underlier  companies.  This  litigation  was  precipitated 
by  a  petition  filed  by  the  City  of  Pittsburgh  on  October 
23,  1942,  and  culminated  in  an  opinion  by  the  Circuit 
Court  of  Appeals  for  the  Third  Circuit  (155  Fed.  2d 
477)  holding  that  the  bankruptcy  reorganization  court 
had  jurisdiction  as  stated  in  its  opinion  with  respect 
to  the  underlier  companies,  some  of  which,  as  noted  in 
paragraph  13(a),  supra,  are  not  subsidiaries  of  any 
registered  holding  company.  Because  of  the  exemption 
granted  by  the  above  stated  rules,  neither  the  District 
Court  nor  the  Circuit  Court  of  Appeals,  nor  any  of  the 
parties,  took  into  consideration  in  this  litigation  the 
possibility  of  an  assertion  by  the  Securities  and  Ex¬ 
change  Commission  of  jurisdiction  under  the  Holding 
Company  Act  with  respect  to  the  debtor  or  its  underlier 
companies. 

( e )  The  routine  administration  of  the  estate 
and  of  Pittsburgh  Railways  Company  has  proceeded 
without  the  necessity  of  applications  to  the  Commission 
under  the  Public  Utility  Holding  Company  Act.  Numer¬ 
ous  transactions  were  entered  into  which  might  have 
been  considered  in  a  different  light  if  the  possibility  of 
Securities  and  Exchange  Commission  jurisdiction  with 
respect  to  similar  future  transactions  had  been  taken 
into  consideration. 
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14.  On  December  5,  1946  the  Securities  and  Ex¬ 
change  Commission  instituted  integration  proceedings 
under  Section  11(b)(2)  of  the  Holding  Company  Act 
with  respect  to  Philadelphia  Company  and  its  subsidiary 
companies  (Holding  Company  Act  Release  No.  7025). 
Answers  having  been  filed,  hearings  were  begun  on  this 
proceeding  on  February  25,  1947,  but  have  not  been 
completed. 

15.  On  November  25,  1946,  the  Securities  and  Ex¬ 
change  Commission  issued  a  “Notice  of  Proposed  Rule 
Amending  Rule  U-49  ( c )  under  the  Public  Utility  Hold¬ 
ing  Company  Act  of  1935”  (Holding  Company  Act  Re¬ 
lease  No.  7011 ) .  Philadelphia  Company  filed  a  statement 
of  data  of  views  and  comments  in  opposition  to  the  pro¬ 
posed  amendment  to  Rule  U-49(c).  The  Trustees  of 
Pittsburgh  Railways  Company,  debtor,  also  opposed  the 
proposed  amendment  on  the  ground  that  it  would  im¬ 
pede  the  administration  of  the  debtor’s  estate.  Because 
the  Commission’s  statement  of  reasons  for  the  proposed 
amendment  was  couched  in  vague  and  general  terms, 
Philadelphia  Company  sought  a  clarification  of  the 
statement  and  requested  a  hearing  at  which  all  parties 
might  be  apprised  of  the  facts  on  which  decision  a 
decision  to  adopt  the  proposed  rule  might  be  predicated, 
and  might  be  given  an  opportunity  for  cross-examina¬ 
tion  and  rebuttal.  Philadelphia  Company’s  request  for 
a  hearing  was  denied  and  its  efforts  to  obtain  a  clarifi¬ 
cation  of  the  Commission’s  reasons  for  its  action  were 
unsuccessful. 

16.  Oral  argument  was  held  before  the  Commis¬ 
sion  on  December  20,  1946.  By  reason  of  its  inability 
to  obtain  a  clarification  of  the  Commission  order,  your 
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Petitioner  was  compelled  to  submit  oral  argument  with¬ 
out  an  opportunity  adequately  to  understand  the  posi¬ 
tion  adopted  by  the  Commission  or  by  other  parties.  By 
order  dated  February  28, 1947,  the  Commission  adopted 
its  proposed  amendment  to  Rule  U-49  ( c )  (Holding  Com¬ 
pany  Act  Release  No.  7237-B). 

IRREPARABLE  INJURY  TO  PETITIONER — 
NECESSITY  FOR  STAY  OF  COMMISSION’S  ORDER. 

17.  Your  Petitioner  will  suffer  immediate  and  irrep¬ 
arable  injury  by  reason  of  the  Commission’s  order  of 
February  28,  1947,  here  submitted  for  review.  Some  of 
the  effects  of  said  order  may  be  enumerated  as  follows: 

(a)  To  create  confusion  and  uncertainty  in 
the  administration  of  the  estate  of  Pittsburgh  Railways 
Company,  debtor. 

(b)  To  render  uncertain  the  extent  to  which 
transactions  of  the  debtor  and  the  underlier  companies 
must  be  submitted  to  the  Securities  and  Exchange  Com¬ 
mission  for  approval. 

(c)  To  create  the  possibility  that  extensive 
litigation  may  be  undertaken  before  the  Securities  and 
Exchange  Commission,  pursuant  to  jurisdiction  asserted 
by  the  Commission  under  its  amended  rule,  with  the  re¬ 
sult  that  such  litigation  will  prove  to  be  vain  in  the 
event  that  this  Court  sets  aside  the  Commission’s  amend¬ 
ment  to  Rule  U-49  ( c ) . 

(d)  To  create  the  possible  necessity  of 
numerous  applications  to  the  Securities  and  Exchange 
Commission. 

(e)  To  impose  a  large  burden  of  expense 
upon  the  estate  incident  to  such  applications. 
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(f)  To  impose  a  large  burden,  of  expense 
upon  the  parties  in  interest,  including  your  Petitioner, 
by  reason  of  the  time  and  expense  which  must  be  de¬ 
voted  to  consideration  of  such  applications. 

(g)  To  multiply  excessively  the  administra¬ 
tive  approvals  required  for  the  approval  of  a  plan  of  re¬ 
organization  for  Pittsburgh  Railways  Company. 

(h)  To  create  possible  conflicts  of  jurisdic¬ 
tion  between  the  Pennsylvania  Public  Utilities  Commis¬ 
sion  and  the  Securities  and  Exchange  Commission. 

(i)  To  create  doubt,  uncertainty  and  con¬ 
fusion  as  to  whether  the  reorganization  court,  in  pass¬ 
ing  upon  a  plan  of  reorganization  shall  be  obliged  to 
act  solely  upon  the  record  created  before  the  Pennsyl¬ 
vania  Public  Utility  Commission  or  the  record  created 
before  the  Securities  and  Exchange  Commission,  or  to 
pick  and  choose  between  them. 

18.  On  the  other  hand,  neither  the  public  nor  any 
private  interest  will  suffer  by  reason  of  a  stay  of  the 
Commission’s  order  pending  the  disposition  of  the  in¬ 
stant  petition  for  review.  The  routine  administration 
of  the  estate  of  Pittsburgh  Railways  Company  is  al¬ 
ready  subject  to  supervision  by  the  Bankruptcy  Court, 
with  the  active  participation  of  the  Securities  and  Ex¬ 
change  Commission.  Moreover,  Pittsburgh  Railways 
Company  is  a  public  utility  subject  to  regulation  by  the 
Pennsylvania  Public  Utility  Commission.  The  routine* 
administration  of  the  estate  has  been  handled  in  a 
manner  which  is  in  the  public  interest,  and  no  aspect 
of  this  administration  has  been  pointed  to  by  the  Com¬ 
mission  as  requiring  additional  regulation. 
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19.  A  stay  of  the  Commission's  order  here  sub- 
mitted  for  review  will  not  impede  the  Commission  in 
passing  upon  a  plan  of  reorganization  for  the  Pitts¬ 
burgh  Railways  system,  in  the  event  that  its  amendment 
to  Rule  U-49(c)  is  ultimately  found  to  be  valid.  At  the 
present  time  the  Trustees  of  Pittsburgh  Railways  Com¬ 
pany  are  engaged  in  the  preparation  of  amendments  to 
their  proposed  plan  of  reorganization  and  there  is  no 
plan  of  reorganization  which  could  be  the  subject  of 
proceedings  before  the  Commission.  The  instant  pro¬ 
ceedings  to  test  the  validity  of  the  Commission's  action 
can  be  completed  before  the  proceedings  will  be  ripe  for 
plan  hearings  before  the  Commission. 

20.  Moreover,  the  integration  proceedings  of  your 
Petitioner,  now  in  progress  under  section  11(b)  of  the 
Public  Utility  Holding  Company  Act,  will  not  be  im¬ 
paired  or  impeded  by  a  stay  of  the  Commission's  order 
amending  Rule  U-49.  The  Commission's  power,  under 
Section  11(b)  of  the  Holding  Company  Act,  to  deal 
with  undue  complexities  in  the  corporate  structure  of 
your  Petitioner,  will  be  neither  enlarged  nor  diminished 
as  a  result  of  the  assertion  of  jurisdiction  to  review  the 
plan  of  reorganization  for  a  subsidiary  of  your  Peti¬ 
tioner  ( i.e.  Pittsburgh  Railways  Company)  but  will  con¬ 
tinue  unchanged.  The  Commission  does  not  assert  any 
intention  to  consolidate  the  hearings  on  the  plan  of  re¬ 
organization  for  Pittsburgh  Railways  Company  with  the 

.  integration  proceedings  of  your  Petitioner;  nor  would 
it  be  possible  to  consolidate  these  proceedings. 
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Wherefore,  your  Petitioner  prays  that  the  relief 
requested  in  paragraph  7  of  this  petition  be  granted. 

Respectfully  submitted, 

Thomas  E.  Harris 
Thomas  E.  Harris 
Munsey  Building 
Washington,  D.  C. 

Counsel  for  Petitioner 

Dated :  March  22,  1947 


Of  Counsel: 

Thomas  J.  Munsch,  Jr. 
C.  Elmer  Bown 
Philip  A.  Fleger 
435  Sixth  Avenue 
Pittsburgh,  Pennsylvania 


Motion  of  Philadelphia  Company  To  Stay  Order  of 
Securities  and  Exchange  Commission  Amending 
Rule  U-49(c)  Pending  Disposition  of  Petition  for 
Review. 

(Filed  March  22, 1947) 

Movant,  Philadelphia  Company,  having  filed  con¬ 
temporaneously  herewith  a  petition  to  review  and  set 
aside  the  Order  of  the  Securities  and  Exchange  Com¬ 
mission  entered  February  28,  1947  amending  Rule 
U-49  ( c )  under  the  Public  Utility  Holding  Company  Act, 
respectfully  moves  your  Honorable  Court  to  stay  said 
Order  pending  the  disposition  of  Movant’s  petition  for 
review  thereof. 

In  support  of  this  Motion,  the  following  reasons  are 
assigned : 
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a.  Your  Petitioner  will  suffer  immediate  and  irrep¬ 
arable  injury  by  reason  of  the  Commission’s  Order,  and 

b.  No  harm  either  to  the  public  or  to  any  private 
interest  can  ensue  from  a  stay  of  the  Commission’s 
Order. 

Reference  is  made  to  Movant’s  Petition  for  Review 
for  a  statement  of  the  relevant  facts,  and  for  a  descrip¬ 
tion  of  the  irreparable  injury  which  will  be  imposed 
upon  Movant  by  reason  of  the  Commission’s  Order. 

Because  the  amendment  to  the  Commission’s  rules 
effected  by  the  order  submitted  for  review  will  become 
effective  on  March  31,  1947,  it  is  requested  that  the  in¬ 
stant  motion  for  stay  be  acted  upon  by  your  Honorable 
Court  prior  to  said  date,  or  as  soon  thereafter  as  may 
be  possible. 

Respectfully  submitted, 

Thomas  E.  Harris 
Thomas  E.  Harris 
Munsey  Building 
Washington,  D.  C. 

Counsel  for  Movant 

Dated:  March  22,  1947. 

Of  Counsel: 

Thomas  J.  Munsch,  Jr. 

C.  Elmer  Bown 

Philip  A.  Fleger 

435  Sixth  Avenue, 

Pittsburgh,  Pennsylvania. 
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Objections  of  Securities  and  Exchange  Commission  To 
Motion  To  Stay  Effect  of  Its  Rule  Amending  Rule 
U-49(c). 

(Filed  March  27, 1947) 

The  Securities  and  Exchange  Commission,  respond¬ 
ent  in  this  proceeding,  objects  to  the  motion  of  the 
Philadelphia  Company  to  stay  the  effect  of  its  rule 
amending  Rule  U-49(c)  under  the  Public  Utility  Hold¬ 
ing  Company  Act  of  1935.  The  principal  grounds  of  ob¬ 
jection  are  (a)  absence  of  irreparable  injury;  (b)  lack 
of  jurisdiction  of  this  Court  to  entertain  the  petition  on 
the  merits;  (c)  that  the  granting  of  a  stay  will  inter¬ 
fere  with  the  timely  discharge  of  the  administrative 
functions  of  the  Commission  in  the  conduct  of  hearings 
under  the  Holding  Company  Act;  and  (d)  that  a  stay 
will  delay  and  interfere  with  the  discharge  of  the  judicial 
responsibilities  of  a  district  court  in  another  circuit 
with  respect  to  a  reorganization  under  Chapter  X  of  the 
Bankruptcy  Act.  The  Commission  is  filing  a  separate 
motion  to  dismiss  the  petition  for  review  as  not  pertain¬ 
ing  to  an  “order”  within  the  scope  of  the  jurisdiction 
conferred  upon  courts  of  appeal  by  Section  24(a)  of  the 
Holding  Company  Act. 

1.  Section  24(b)  of  the  Holding  Company  Act 
clearly  indicates  that  a  petitioner  for  review  is  not  en¬ 
titled  to  a  stay  without  the  affirmative  order  of  the 
court  even  where  the  petition  raises  questions  within 
the  jurisdiction  of  the  reviewing  court  under  Section 
24(a).  The  usual  grounds  for  such  equitable  relief — 
irreparable  injury  to  the  petitioner,  probable  merit  in 
the  petition,  and  balance  of  convenience — must  be  shown. 
See  also  Administrative  Procedure  Act,  Section  10(d). 


154  a  Objections  of  Securities  and  Exchange  Comm, 

2.  The  petition  for  review  seeks  to  set  aside  cer¬ 
tain  action  of  the  Commission  in  the  exercise  of  its  rule- 
making  power  under  the  Public  Utility  Holding  Com¬ 
pany  Act  of  1935.  That  action  consists  of  an  amendment 
to  Rule  U-49  ( c )  under  the  Public  Utility  Holding  Com¬ 
pany  Act  promulgated  on  February  28,  1947,  effective 
by  the  terms  of  said  amendment  30  days  thereafter,  or 
on  March  31,  1947.  The  Commission  joins  in  urging  an 
early  determination  of  the  motion  for  stay  and  of  its 
cross-motion  to  dismiss  the  bill  of  complaint.  As  here¬ 
after  shown,  however,  no  specific  action  or  proceeding 
which  might  be  affected  by  the  rule  is  presently  even 
scheduled  for  hearing  before  the  Commission  or  before 
the  reorganization  court;  nor  could  such  a  hearing  take 
place  without  prior  notice  to  the  parties  in  interest  in¬ 
cluding  petitioners.  Hence  we  do  not  understand  peti¬ 
tioner  to  argue  that  prejudice  will  result  if  action  on  the 
motion  for  a  stay  should  be  deferred  for  a  short  period 
after  March  31,  1947.  Thus  the  motion  for  stay  states 
that  because  of  said  March  31,  1947  effective  date  of 
the  amendment  to  Rule  U-49(c),  “it  is  requested  that 
the  instant  motion  for  stay  be  acted  upon  by  your 
honorable  Court  prior  to  said  date,  or  as  soon  there¬ 
after  as  may  be  possible.”  Said  motion  and  accompany¬ 
ing  petition  for  review  were  served  on  the  Commission 
on  the  afternoon  of  March  21,  1947. 

3.  The  substance  of  the  complaint  with  respect  to 
the  amendment  to  Rule  U-49  ( c )  and  the  sole  basis  for 
seeking  a  stay,  is  the  possible  impact  of  the  Commis¬ 
sion’s  action  upon  a  pending  reorganization  proceeding 
under  Chapter  X  of  the  Bankruptcy  Act  in  the  District 
Court  for  the  Western  District  of  Pennsylvania.  The 
debtor  in  that  proceeding,  Pittsburgh  Railways  Com- 
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pany,  was  and  its  trustees  now  are  engaged  in  operating 
the  street  railway  system  in  the  City  of  Pittsburgh. 
The  debtor  is  subject  to  the  Holding  Company  Act  as  a 
subsidiary  of  petitioner,  which  is  a  registered  holding 
company.  Petitioner  is  interested  in  the  reorganization 
of  the  debtor  as  a  stockholder,  creditor  and  guarantor 
of  obligations  of  the  debtor  and  its  subsidiaries. 

4.  The  exercise  of  the  Commission’s  rule-making 
power  complained  of  is  procedural,  not  substantive,  in 
character.  By  Rule  U-49(c)  the  Commission  formerly 
exempted  from  the  provisions  of  the  Holding  Company 
Act  certain  transactions  by  operating  subsidiaries  of 
registered  holding  companies  where  such  subsidiaries 
were  neither  electric  nor  gas  utility  companies  and  were 
the  subject  of  reorganization  proceedings  under  Chap¬ 
ter  X  of  the  Bankruptcy  Act  in  which  the  Commission 
had  filed  a  notice  of  appearance  pursuant  to  Section  208 
of  that  Act.  The  conditions  specified  in  Rule  U-49(c) 
applied  to  the  Pittsburgh  Railways  Company,  the  debtor 
in  the  proceedings  referred  to  above.  In  consequence 
the  Commission  refrained  from  exercising  regulatory 
jurisdiction  with  respect  to  transactions  by  or  relating 
to  that  debtor  company,  although  as  a  party  to  the  re¬ 
organization  the  Commission  was  in  a  position  to  pre¬ 
sent  its  views  on  the  merits  of  such  transactions  to  the 
reorganization  court. 

5.  By  amendment  to  Rule  U-49(c),  adopted  Feb¬ 
ruary  28,  1947  and  effective  30  days  thereafter,  the 
Commission  excluded  from  the  scope  of  Rule  U-49(c) 
(and  of  the  exemption  therein  conferred)  any  company 
with  outstanding  securities  guaranteed  or  assumed  by 
a  registered  holding  company.  In  view  of  the  fact  that 
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petitioner,  a  registered  holding  company,  is  the  guaran¬ 
tor  of  obligations  of  Pittsburgh  Railways  Company, 
the  effect  of  the  amendment  upon  that  debtor  is  that 
Rule  U-49(c)  no  longer  affords  it  an  exemption  from 
the  provisions  of  the  Holding  Company  Act  specified 
in  the  rule.  Attached  hereto  and  made  a  part  hereof 
is  a  copy  of  the  Memorandum  of  Views  of  the  Commis¬ 
sion  Accompanying  Adoption  of  Rule  Amending  Rule 
U-49(c)  (Holding  Company  Act  Release  No.  7237-A). 

6.  Section  11(f)  of  the  Holding  Company  Act  pro¬ 
vides  in  part  ( as  applied  to  the  reorganization  proceed¬ 
ing  for  the  debtor)  that  “In  any  such  proceeding  a  re¬ 
organization  plan  for  a  registered  holding  company  or 
any  subsidiary  company  thereof  shall  not  become  effec¬ 
tive  unless  such  plan  shall  have  been  approved  by  the 
Commission  after  opportunity  for  hearing  prior  to  its 
submission  to  the  court.”  This  is  the  most  important 
section  of  the  Holding  Company  Act  affected  by  the 
amendment  to  Rule  U-49(c),  and  with  the  preexisting 
exemption  withdrawn,  Section  11(f)  requires  submis¬ 
sion  of  any  reorganization  plan  for  Pittsburgh  Railways 
Company  to  the  Commission  for  hearings  thereon  and 
approval  thereof  by  the  Commission  prior  to  submission 
to  the  court.  The  effects  of  the  amendment  to  the  rule 
on  the  reorganization  proceeding  are  merely  ( a )  to  pre¬ 
clude  submission  of  a  plan  to  the  reorganization  court 
without  prior  approval  by  the  Commission  after  oppor¬ 
tunity  for  hearing,  and  (b)  to  give  notice  that  the  Com¬ 
mission  proposes  in  the  future  to  hold  hearings  on  plans 
of  reorganization  for  the  debtor  which  may  be  submitted 
to  the  Commission  pursuant  to  Section  11(f)  of  the 
Act. 
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7.  With  respect  to  the  effect  of  the  rule  upon  pro¬ 
ceedings  in  the  reorganization  court  it  may  be  noted 
that  that  court  by  order  dated  December  13,  1946, 
directed  the  trustee  to  file  not  later  than  May  13,  1947, 
such  amendments  to  its  prior  plan  as  may  be  necessary 
and  appropriate  in  the  light  of  the  decision  of  the  Circuit 
Court  of  Appeals  for  the  Third  Circuit  in  In  re  Pitts¬ 
burgh  Railways  Company ,  155  F.  2d  477,  certiorari 

denied,  ....  U.S . 67  S.  Ct.  90  (Oct.  1946).  The 

trustee,  having  the  affirmative  duty  to  proceed  with  the 
formulation  of  a  reorganization  plan,  has  a  correlative 
responsibility  to  insure  that  such  a  plan  is  brought  on 
for  hearing  and  disposed  of  as  expeditiously  as  possible. 
Unless  this  Court  on  final  disposition  of  the  matter 
should  conclude  both  that  it  has  jurisdiction  over  the 
petition  for  review  and  that  on  the  merits  the  Commis¬ 
sion’s  amendment  to  its  rule  should  be  set  aside,  the 
effect  of  any  stay  order  will  have  been  to  interfere  with 
the  discharge  by  the  trustee  of  his  responsibility  to  pro¬ 
ceed  towards  an  effective  submission  of  a  plan  to  the 
reorganization  court.  It  will  be  recalled  in  that  connec¬ 
tion  that  Section  11(f),  which  is  applicable  unless  the 
amendment  to  the  rule  is  set  aside,  provides  that  a  re¬ 
organization  plan  “shall  not  become  effective”  unless 
approved  by  the  Commission  “prior  to  its  submission 
to  the  court.”  Assuming  that  the  Commission’s  amend¬ 
ment  to  its  rule  is  not  finally  set  aside,  the  interim  dis¬ 
position  will  thus  have  interfered  with  the  function  of 
a  reorganization  court  not  subject  to  the  supervisory 
jurisdiction  of  this  Court  and  will  thereby  impair  the 
effectiveness  of  the  mandate  of  the  Circuit  Court  of 
Appeals  for  the  Third  Circuit. 
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8.  With  respect  to  petitioner’s  objection  to  the 
holding  of  hearings  by  the  Commission  upon  such  plan 
as  may  be  filed  with  it  by  the  trustee,  or  with  respect 
to  the  possible  initiation  by  the  Commission  of  hearings 
on  its  own  motion  to  consider  such  plans  as  may  be  filed, 
we  submit  that  the  motion  for  stay,  and  the  petition 
for  review  as  well  are  premature.  Petitioner  has  not 
exhausted  its  administrative  remedy.  If  the  Commis¬ 
sion  should  approve  a  plan  acceptable  to  petitioner  it 
would  not  be  aggrieved.1 

9.  The  mere  necessity  for  attending  hearings  and 
presenting  evidence  is  held  not  to  be  such  “irreparable 
injury”  as  will  justify  the  intervention  of  the  extra¬ 
ordinary  power  of  equity  to  issue  restraining  orders  or 
injunctions.  See  Myers  v.  Bethlehem  Shipbuilding  Ccrrp., 
503  U.S.  41 ;  Parcher  v.  Cuddy ,  110  U.S.  742 ;  Heller  Bros. 
Co.  v.  Lind ,  86  F.  2d  862  (App.  D.C.).la  Cf.  Pittsburgh 
&  W.  V.  Ry.  Co.  v.  Interstate  Commerce  Commission , 
,280  Fed.  1014  (App.  D.C.).  Similar  considerations  are 
the  basis  for  the  rule  which  requires  exhaustion  of  ad¬ 
ministrative  remedies  and  precludes  judicial  review, 
even  on  jurisdictional  grounds,  of  interlocutory  order  of 
administrative  agencies.  See  Myers  v.  Bethlehem  Ship¬ 
building  Corp.,  supra;  Arkansas  Natural  Gas  Co.  v. 

Federal  Power  Commission ,  _  U.S .  (March 

1947) ;  Federal  Power  Commission  v.  Metropolitan 
Edison  Co .,  304  U.S.  375.  We  submit  that  the  foregoing 

1.  The  appropriate  remedy  for  objection  to  a  Commission  order  ap¬ 
proving  a  plan  under  11(f)  would  be  in  the  reorganization  court.  See 
In  re  Midland.  United  Company,  58  F.  Supp.  667  (D.  Del.,  1944),  appeal 
dismissed,  141  F.  2d  692  (C.C.A.  3,  1944),  and  see  quotations  therefrom 
contained  in  footnote  14,  page  11,  of  the  Memorandum  of  Views  of  the 
Commission  accompanying  the  adoption  of  rule. 

la.  Certiorari  denied,  300  U.S.  672. 
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authorities  are  equally  relevant  to  showing  the  lack  of 
irreparable  injury.  They  show  also  that  the  action  com¬ 
plained  of  even  if  considered  an  “order”  is  not  such  an 
order  as  is  reviewable  under  Section  24(a)  of  the  Act, 
a  point  more  fully  developed  in  the  Commission’s  motion 
to  dismiss. 

10.  The  request  for  stay  in  effect  asks  the  court 
in  advance  of  determination  on  the  merits  to  set  aside 
the  action  of  the  Commission  amending  its  rule  and  to 
direct  the  parties  to  the  reorganization,  including  the 
Commission,  to  proceed  with  the  reorganization,  as 
though  the  rule  were  a  nullity,  or  as  an  alternative, 
to  refrain  from  proceeding  -with  the  reorganization  at 
all.  Assuming  the  ultimate  decision  with  respect  to  the 
petition  for  review,  is  either  that  the  rule  is  valid  or 
that  this  Court  lacks  jurisdiction  to  entertain  the  peti¬ 
tion  for  review  of  the  rule,  the  effect  of  the  stay  will 
have  been  nevertheless  to  delay  proceedings  for  the  re¬ 
organization  of  the  Pittsburgh  Railways.  The  declared 
purpose  of  the  Commission  in  amending  its  rule  is  to  ex¬ 
pedite  that  reorganization.  The  public  interest  in  the 
expedition  of  that  reorganization  has  already  been  the 
subject  of  comment  by  the  Circuit  Court  of  Appeals  for 
the  Third  Circuit  almost  a  year  ago.  That  Court  said: 
“There  is  a  necessity  that  that  transportation  system 
be  put  on  a  sound  economic  basis  if  it  is  to  continue  to 
do  its  public  work.”  In  re  Pittsburgh  Railways  Com¬ 
pany,  155  F  2d  477,  481.  The  Court  also  stated  (p.  480) : 

“Since  1938  the  system  has  been  in  federal  court 
and  operated  under  trustees  appointed  by  the  court. 
This  state  of  affairs  cannot  continue  indefinitely 
and  be  utilized  as  a  means  of  integration  of  a  trans¬ 
portation  system.  A  reorganization  court  is  one  in 
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which  an  enterprise  may  be  brought  with  a  view 
to  having  its  difficulties  ironed  out  under  the  pro¬ 
cedure  Congress  has  provided  for  the  purpose,  but 
it  never  was  intended  as  a  permanent  plan  for  run¬ 
ning  the  business  of  the  country.  We  are  very  firm 
in  our  conviction  that  this  transportation  system 
must  find  a  way  to  work  out  its  problems  in  court 
and  be  on  its  way  to  a  solution  presently  or  else  be 
left  to  work  out  its  own  salvation  by  extra  judicial 
arrangements.  We  do  not  propose  to  permit  the 
parties  to  postpone  the  facing  of  their  business 
questions  indefinitely  under  the  protection  of  a  re¬ 
organization  court.” 

11.  Notwithstanding  the  fact  that  Chapter  X  re¬ 
organization  proceedings  were  instituted  in  1938,  no 
hearings  have  ever  been  held  before  the  court  on  a  re¬ 
organization  plan.  A  major  obstacle  to  effective  re¬ 
organization  has  been  the  complicated  intercompany  re¬ 
lationships  involved.  As  appears  from  the  petition  in 
this  case  and  from  the  detailed  description  set  forth  in 
the  Commission’s  Memorandum  of  Views  accompanying 
the  rule  here  involved,  Pittsburgh  Railways  Company 
is  a  subsidiary  of  petitioner,  Petitioner  as  a  holding 
company  registered  under  the  Public  Utility  Holding 
Company  Act  of  1935,  is  subject  to  the  simplification 
provisions  of  Section  11(b)  of  that  Act.2  Between  peti¬ 
tioner  and  its  various  subsidiaries,  including  Pittsburgh 
Railways  Company,  complicated  intercompany  relation¬ 
ships  result  both  from  holdings  of  petitioner  in  stock, 

2.  In  this  connection  reference  may  be  made  to  the  fact  that  the 
Commission  instituted  on  December  5,  1946  a  proceeding-  pursuant  to 
Section  11(b)(2)  of  the  Act  with  respect  to  the  corporate  structure  and 
other  problems  of  Philadelphia  Company  and  various  of  its  subsidiaries. 
(Holding  Company  Act  Release  No.  7025). 


Objections  of  Securities  and  Exchange  Comm.  161  a 

bonds,  notes,  and  other  securities  of  Pittsburgh  Rail¬ 
ways  Company  and  its  other  subsidiaries,  and  also  from 
petitioner’s  guarantees  of  lease  covenants  and  of  securi¬ 
ties  issued  by  various  of  the  subsidiaries  and  other 
underlier  companies. 

12.  Although  in  In  re  Pittsburgh  Railways  Com¬ 
pany ,  155  F.  2d  477,  certiorari  denied, _ U.S . ,  it 

has  been  held  that  the  bankruptcy  reorganization  may 
include  all  underlier  companies  operating  properties 
which  are  part  of  the  unified  traction  system  in  Pitts¬ 
burgh,  the  problem  of  the  guarantee  of  petitioner  con¬ 
tinues  to  present  stumbling  blocks  to  reorganization. 
Looking  only  to  the  reorganization  of  Pittsburgh  Rail¬ 
ways  Company  there  remains  a  problem  of  the  power 
of  the  reorganization  court  to  affect  the  obligations  of 
petitioner  as  a  guarantor,  inasmuch  as  petitioner  is 
neither  insolvent  nor  in  default  as  to  its  guarantees. 
The  obligations  of  Philadelphia  Company  as  a  guaran¬ 
tor  of  Pittsburgh  Railways  Company  system  securities 
is  in  turn  a  matter  of  concern  to  the  Commission  under 
Section  11(b)(2)  of  the  Holding  Company  Act.  If  it 
is  found  necessary  to  deal  with  the  guarantees  in  order 
to  solve  this  problem  affecting  Philadelphia  Company, 
the  Commission  must  do  so  by  approving  an  appropriate 
plan  under  Section  11(d)  or  11(e)  of  the  Holding  Com¬ 
pany  Act  before  it  can  even  invoke  the  aid  of  a  federal 
district  court  for  the  purpose  of  enforcing  such  a  plan. 

13.  An  important  consideration  in  convincing  the 
Commission  that  it  was  desirable  as  a  matter  of  policy 
to  amend  the  rule  was  that  this  would  permit  the  Com¬ 
mission  to  relate  administrative  proceedings  concerning 
a  plan  under  Section  11(f)  for  Pittsburgh  Railways 


*<• 
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Company,  and  administrative  proceedings  with  respect 
to  any  plan  under  Section  11(d)  or  11(e)  to  deal  with 
Philadelphia  Company’s  obligations  as  guarantor  pur¬ 
suant  to  Section  11(b).  These  considerations  are  more 
fully  developed  in  the  Commission’s  Memorandum  of 
Views  accompanying  the  amendment  of  the  rule. 

Apart  from  the  question  of  how  far  the  function  of 
judicial  review  relates  to  these  essentially  administra¬ 
tive  questions,  we  submit  that  this  Court  should  not  by 
way  of  stay  seek  to  interfere  with  the  mere  holding  of 
hearings  in  connection  with  a  problem  which  already 
requires,  as  petitioner  notes,  a  practical  accommoda¬ 
tion  between  the  procedures  of  the  Securities  and  Ex¬ 
change  Commission,  the  Pennsylvania  Public  Utilities 
Commission  and  the  courts  in  the  Third  Circuit.  We 
believe  that  that  practical  accommodation  is  being  and 
can  be  achieved  without  conflict. 

14.  The  problem  of  too  many  authorities  is  not 
likely  to  be  corrected  by  seeking  the  aid  of  another 
court  which  has  not  hitherto  had  occasion  to  consider 
the  problems  of  the  reorganization.  We  recognize,  of 
course,  that  if  the  action  of  the  Commission  complained 
of  by  petitioner  is  an  order  reviewable  under  Section 
24(a)  of  the  Act  the  petitioner  has  a  choice  of  forum. 
The  very  fact  that  Section  24(a),  if  applicable,  would 
make  a  single  reorganization  the  concern  of  courts  in 
various  circuits  is  in  itself  a  good  reason  for  assuming 
that  Congress  never  intended  Section  24(a)  to  be  ap¬ 
plicable  in  such  a  situation.  In  any  event,  we  believe 
that  petitioner’s  failure  to  file  its  petition  in  the  Circuit 
Court  of  Appeals  for  the  Third  Circuit,  which  is  already 
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familiar  with  the  problems  of  the  reorganization,3  is 
a  persuasive  reason  why  this  court  should  not,  in  advance 
of  full  consideration  of  the  merits  of  the  petition  as 
well  as  the  jurisdictional  questions  presented,  exercise 
interim  control  of  the  reorganization  procedure  through 
issuance  of  a  stay.  Only  the  clearest  showing  of  irre¬ 
parable  injury,  and  of  prima  facie  merit,  could  warrant 
such  a  result. 

For  the  reasons  which  have  been  stated,  it  is  the 
view  of  the  Commission  that  the  motion  for  a  stay 
should  be  denied. 

Wherefore,  the  Commission  prays: 

(a)  That  the  motion  for  a  stay  herein  be  denied; 

(b)  That  if  the  motion  for  a  stay  is  not  to  be 
denied  on  the  face  of  the  papers  that  opportunity  for 
oral  argument  be  afforded. 

Respectfully  submitted, 

/s/  Roger  S.  Foster 

Roger  S.  Foster,  Solicitor. 

Securities  and  Exchange 
Commission, 

18th  and  Locust  Streets, 

Philadelphia  3,  Pa. 

March  27, 1947. 


3.  In  re  Reorganisation  of  Pittsburgh  Raihoays  Co.,  et  al..  Ill  F. 
2d  932,  aff’d  sub  nom.  Philadelphia  Co.,  et  al.  v.  Dipple,  312  U.S.  168; 
In  re  Pittsburgh  Raihoays  Co.,  et  al.,  117  F.  2d  1007;  In  re  Pittsburgh 

Raihoays  Co.,  et  al.,  155  F.  2d  477,  cert,  denied  .  U.S.  . . ;  In  re 

Pittsburgh  Railways  Co.,  .  F.  2d  .  (C.C.H.  Bkcy.  Serv.,  par.  55, 

801). 
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Motion  of  Securities  and  Exchange  Commission 
To  Dismiss  Petition  for  Review. 

(Filed  March  27,  1947) 

The  Securities  and  Exchange  Commission,  respond¬ 
ent  herein,  moves  to  dismiss  the  petition  of  Philadelphia 
Company  “to  review  and  set  aside  the  order  of  the  Secu¬ 
rities  and  Exchange  Commission  entered  February  28, 
1947,  amending  Rule  U-49(c)  under  the  Public  Utility 
Holding  Company  Act.”  In  support  of  this  motion  the 
following  reasons  are  assigned : 

(a)  The  action  of  the  Commission  amending  its 
Rule  U-Jf9(c)  is  not  an  “order”  subject  to 
Section  2Jf(a)  of  the  Public  Utility  Holding 
Company  Act  pursuant  to  which  provision 
the  petition  for  review  purports  to  be  filed. 

(1)  Section  24(a)  in  terms  permits  the  filing  of 
petitions  for  review  only  in  respect  of  an  “order”  of  the 
Commission  and  not  in  respect  of  a  rule.  Petitioner  at¬ 
tempts  to  obtain  review  of  the  Commission’s  action  by 
incorrectly  characterizing  it  as  an  “order”.  It  is,  how¬ 
ever,  both  in  form  and  in  substance  an  exercise  of  the 
rule-making  power  of  the  Commission. 

(2)  The  action  of  the  .Commission  adopting  Rule 
U-49(c),  and  its  recent  amendment  thereof,  were  both 
pursuant  to  Section  3(d)  of  the  Act.  Section  3(d)  au¬ 
thorizes  the  Commission  “by  rules  and  regulations”, 
inter  alia ,  to  exempt  specified  classes  of  persons  from  ob¬ 
ligations  imposed  on  them  as  subsidiary  companies.  Sec¬ 
tion  3  (d)  does  not  authorize  exemption  “by  order  upon 
application”  and  differs  in  that  respect  from  other  ex- 
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emption  provisions.  See,  for  example,  Section  3(a)  re¬ 
lating  to  the  exemption  of  holding  companies  meeting 
specified  tests,  and  Section  3(b)  relating  to  foreign  sub¬ 
sidiaries. 

(3)  Section  20,  also  referred  to  in  connection  with 
the  promulgation  of  the  rule  and  the  amendment  there¬ 
of,  is  the  section  of  the  Act  captioned  “Rules,  Regula¬ 
tions  and  Orders”  and  deals  generally  with  these  mat¬ 
ters.  By  the  first  sentence  of  Section  20(a)  the  Com¬ 
mission  is  expressly  authorized  “from  time  to  time  to 
make,  issue,  amend  and  rescind  such  rules  and  regula¬ 
tions  and  orders  as  it  may  deem  necessary  or  appropriate 
*  *  *”  Section  20(c)  makes  a  clear  distinction  be¬ 
tween  “rules  and  regulations,”  with  respect  to  which 
only  publication  is  prescribed,  and  “orders,”  which  may 
be  entered  only  after  opportunity  for  hearing. 


( b )  The  condition  of  judicial  review  of  “orders” 
'prescribed  in  Section  2Jf(a)  are  of  such  na¬ 
ture  that  Congress  could  not  have  intended 
them  to  apply  to  the  determination  of 
whether  or  not  the  Commision  has  acted  in 
accordance  with  law  in  prescribing  a  “ rule 
or  regulation” 

(1)  Section  24(a)  contemplates  review  upon  a 
record.  Since  rules  and  regulations  are  not  required  to 
be  based  upon  opportunity  for  hearing,  nor  upon  factual 
determination,  they  are  not  ordinarily  based  upon  a 
record.  See  also  the  provisions  of  Section  24(a)  relat¬ 
ing  to  evidence.  And  of  Section  4(b)  of  the  Administra¬ 
tive  Procedure  Act  which  distinguishes  between  rules 
“required  by  statute  to  be  made  on  the  record  after  op- 
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port  unity  for  agency  hearing,”  as  to  which  formal  hear¬ 
ing  requirements  are  made  applicable,  and  other  rules, 
as  to  which  flexible  procedures  determined  by  the  agency 
are  appropriate. 

( 2 )  The  limitation  contained  in  Section  24(a)  that 
review  must  be  sought  within  sixty  days,  could  hardly 
have  been  intended  to  impose  such  a  restriction  upon  the 
time  in  which  persons  affected  by  an  unauthorized  rule 
could  question  its  validity.  Because  of  the  general  and 
prospective  nature  of  a  rule  or  regulation  persons  who 
might  be  adversely  affected  by  a  promulgation  of  an  un¬ 
authorized  or  arbitrary  rule  might  not  be  aware  of  their 
grievance  at  the  time  of  its  adoption,  and  it  is  not  lightly 
to  be  assumed  that  Congress  would  have  intended  to  im¬ 
pose  a  requirement  that  they  file  a  petition  for  review 
within  sixty  days.  On  the  contrary  it  must  be  assumed 
that  Congress  intended  any  review  of  this  rule  to  be  had 
only  in  connection  with  some  specific  substantive  action 
which  may  be  based  upon  the  rule.  See  the  Final  Report 
of  the  Attorney  General’s  Committee  on  Administrative 
Procedure  in  Government  Agencies  (1941),  S.  Doc.  No. 
8,  77th  Cong.,  1st  Sess.,  pp.  119-120. 

(3)  Section  24(a)  gives  exclusive  jurisdiction  to 
a  single  reviewing  court  “to  affirm,  modify  or  set  aside 
such  order,  in  whole  or  in  part.”  The  requirements  of  a 
justiciable  controversy  would  preclude  a  single  peti¬ 
tioner  for  review  from  challenging  the  validity  of  a  rule 
or  regulation  in  its  general  applicability.  Yet  Section 
24(a)  confers  upon  a  single  reviewing  court  in  which  the 
transcript  is  filed  exclusive  jurisdiction  to  “affirm, 
modify  or  set  aside  such  order,  in  whole  or  in  part” 
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(c)  The  determination  of  the  Commission  to 
amend  its  Rule  U-Jf9(c),  even  if  conceived 
of  as  an  order ,  is  an  interlocutory  proce¬ 
dural  determination  not  reviewdble  except 
in  connection  with  some  subsequent  final 
order  based  upon  the  amendment. 

(1)  The  maximum  effect  on  petitioner  of  the  Com¬ 
mission’s  amendment  to  its  rule,  limiting  the  previously 
existing  exemption,  is  to  require  that  a  certain  reor¬ 
ganization  of  petitioner’s  subsidiary,  Pittsburgh  Rail¬ 
ways  Company,  shall  not  be  excluded  from  the  scope  of 
Section  11  (f )  of  the  Holding  Company  Act.  In  conse¬ 
quence,  reorganization  plans  dealing  with  the  latter 
company  must  be  submitted  to  the  Commission  prior  to 
submission  to  the  reorganization  court.  Consideration 
by  the  Commission  will  be  after  opportunity  for  hear¬ 
ing,  at  which  time  all  interested  persons  may  be  fully 
heard.  Accordingly,  the  effect  of  the  action  amending 
the  rule  is  merely  a  step  preliminary  to  the  subsequent 
interlocutory  step  involved  in  issuing  a  notice  and  order 
for  hearing  with  respect  to  proposed  reorganization 
plans.  Even  such  an  order  for  hearing  when  issued 
would  not  be  a  reviewable  order  under  Section  24  (a)  of 
the  Act  or  subject  to  equitable  restraint.  The  cases 
hold  that  any  questions  of  infirmity  in  such  an  order 
cannot  be  considered  at  the  time  of  their  issuance,  but 
only  after  conclusion  of  the  proceedings  and  entry  of  a 
final  order,  at  which  time  interested  persons  may  appeal 
from  such  final  order  to  the  extent  that  they  are  actually 
aggrieved.  See  Myers  v.  Bethlehem  Steel  Co.,  303  U.S. 
41;  Federal  Power  Commission  v.  Metropolitan  Edison 
Co..  304  U.S.  375. 
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(2)  Furthermore,  even  an  order  of  the  Commis¬ 
sion  approving  a  plan  under  Section  11(f),  although 
final  administrative  action  in  respect  of  the  plan,  would 
be  but  a  preliminary  step  in  the  combined  statutory  pro¬ 
cedure  requiring  approval  by  both  the  Commission  and 
the  reorganization  court  before  the  plan  could  be  con¬ 
summated.  Accordingly,  it  has  been  held  that  such  an 
order  of  the  Commission  is  not  directly  reviewable  in 
the  courts  of  appeals  nor  by  the  particular  court  which 
would  be  appropriate  under  Section  24(a)  of  the  Act. 
Instead  objectors  are  limited  to  attacking  the  Commis¬ 
sion’s  order  in  the  District  Court  and  to  appealing  to  the 
circuit  court  of  appeals  for  the  circuit  in  which  that 
district  court  is  situated.  See  In  re  Midland  United  Co., 
58  F.  Supp.  667  (D.  Del.),  app.  dis.  141  F.  (2d)  692 
(C.C.A.  3) ;  cf.  Okin  v.  S.E.C.,  145  F.  (2d)  206  (C.C.A. 
2),  remanded  on  other  grounds,  325  U.S.  840;  Lowns - 
bury  v.  S.E.C.,  151  F.  (2d)  217  (C.C.A.  3). 

(3)  The  doctrine  of  exhaustion  of  administrative 

remedies  precludes  determining  even  questions  as  to 
the  jurisdiction  of  an  administrative  agency  until  after 
a  final  administrative  determination  of  a  substantive 
character.  See  cases  cited  supra  and  see  Arkansas  Nat¬ 
ural  Gas  Co.  v.  Federal  Power  Commission, _ U.S. 

....  (March  1947). 

(d)  Any  exercise  of  jurisdiction  by  this  Court 
to  modify  the  proposed  rule  would  in  effect 
be  an  exercise  of  rule  making  power  dele¬ 
gated  by  the  Congress  only  to  the  Commis¬ 
sion. 

Congress  has  authorized  the  Commission  to  pre¬ 
scribe  rules  and  regulations  in  connection  with  the  ad- 
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ministration  of  the  Public  Utility  Holding  Company  Act. 
The  Commission  is  required  to  promulgate  such  rules 
and  regulations  in  the  light  of  applicable  standards  speci¬ 
fied  in  the  Act,  including  the  public  interest  and  the  in¬ 
terests  of  investors  and  consumers.  As  a  basis  for  such 
action  the  Commission  is  expected  to  utilize  its  special¬ 
ized  experience  rather  than  to  procede  on  evidence. 

Petitioner  is  asking  this  Court  to  do  far  more  than 
merely  redress  an  alleged  grievance  or  to  reverse  an 
alleged  error  of  law  by  the  Commission.  In  effect,  peti¬ 
tioner  is  asking  that  this  Court  itself  exercise  the  rule- 
making  power. 

That  conclusion  is  evident  from  the  fact  that  the  rule 
involved  creates  an  exemption  from  the  provisions  of 
the  statute  otherwise  applicable.  If  the  Commission  had 
never  promulgated  Rule  U-49  and  its  predecessor  Rule 
U-3D-5,  this  reorganization  would  be  completely  subject 
to  the  terms  of  Section  11  (f).  The  amendment  to  the 
rule  merely  limits  an  exemption  previously  granted  by 
the  Commission.  Accordingly,  if  the  Court  should  at 
this  time  assume  to  declare  that  the  present  amendment 
is  invalid,  it  would  in  effect  be  creating  an  exemption 
from  the  operation  of  the  statute  in  an  area  where 
neither  Congress  nor  the  Commission  (which  Congress 
has  created  as  its  agent  for  this  purpose)  has  seen  fit 
to  grant  such  exemption. 

******* 

The  Commission  is  filing  this  motion  at  this  time, 
together  with  its  objections  to  petitioner’s  motion  for 
stay,  in  order  to  present  to  the  Court  as  promptly  as 
possible  a  full  statement  of  the  Commission’s  position 
with  respect  to  the  petition  for  review.  The  Commis¬ 
sion  has  not  had  time  to  prepare  a  brief  in  support  of  this 
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motion  to  dismiss,  and  respectfully  requests  an  oppor¬ 
tunity  to  submit  such  brief  hereafter.  The  Commission 
respectfully  requests  oral  argument  at  an  early  date  on 
its  motion  to  dismiss  and  further  suggests  that  it  may 
serve  the  convenience  of  the  Court  to  hear  petitioner’s 
motion  for  stay  and  the  Commission’s  motion  to  dismiss 
at  the  same  time.  To  facilitate  a  combined  hearing  at  an 
early  date  the  Commission  will  undertake  to  file  and 
serve  its  brief  in  support  of  its  motion  to  dismiss  on  or 
before  April  4,  1947. 

Respectfully  submitted, 

/s/  Roger  S.  Foster 
Roger  S.  Foster, 

Solicitor. 

Securities  and  Exchange  Commission 
18th  and  Locust  Streets, 

Philadelphia  3,  Pa. 


March  27,  1947. 
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Motion  of  City  of  Pittsburgh  for  Leave  to  Intervene. 

(Filed  March  28, 1947) 

The  City  of  Pittsburgh  hereby  moves  that  it  be 
granted  permission  to  intervene  in  the  above  entitled 
action  for  the  following  reasons : 

(1)  Pittsburgh  Railways  Company  which  is  a  sub¬ 
sidiary  of  Philadelphia  Company,  Petitioner  herein, 
operates  a  traction  system  in  the  City  of  Pittsburgh ; 

(2)  The  reorganization  of  Pittsburgh  Railways 

Company  has  been  a  matter  before  the  United  States 
District  Court  for  the  Western  District  of  Pennsylvania 
and  the  United  States  Circuit  Court  of  Appeals  for  the 
Third  Circuit  since  May,  1938,  when  a  voluntary  reor¬ 
ganization  petition  was  filed  at  the  instance  of  petitioner 
herein,  and  the  City  of  Pittsburgh  has  been  and  is  a 
principal  party  in  such  reorganization  proceedings  in 
said  courts.  (See  In  Re  Reorganization  of  Pittsburgh 
Railways  Company,  111  F.  2d  932,  affirmed  312  U.  S.  168, 
61 S.  Ct.  538 ;  In  the  Matter  of  Pittsburgh  Railways  Com¬ 
pany,  155  F.  2d  477,  cert,  den . U.  S . .  67  S.  Ct. 

89;  In  the  Matter  of  Pittsburgh  Railways  Company,  159 
F.  2d _ ,  December  31,  1946) ; 

(3)  Petitioner  herein  seeks  to  stay  the  effective¬ 
ness  of  the  amendment  by  the  Securities  and  Exchange 
Commission  of  Rule  U-49(c)  of  the  Rules  of  the  Com¬ 
mission  under  the  Public  Utility  Holding  Company  Act 
of  1935,  15  U.  S.  C.  Sec.  79a  et  seq,  which  said  amend¬ 
ment  was  supported  by  the  City  of  Pittsburgh  as  a 
party  to  the  proceedings  before  the  Securities  and 
Exchange  Commission  which  resulted  in  the  adoption  of 
such  amendment; 
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(4)  The  said  amendment  affects  the  proceedings 

for  the  reorganization  of  Pittsburgh  Railways  Company, 
of  which  the  City  of  Pittsburgh  is  a  substantial  creditor, 
in  that  it  will  result  in  the  expeditious  approval  of  a 
reorganization  plan  so  that  the  delay  which  has  charac¬ 
terized  the  reorganization  proceedings  in  the  past  will  be 
avoided  in  the  future.  The  necessity  for  a  speedy 
determination  of  the  protracted  proceedings  has  been 
strongly  expressed  by  the  United  States  Circuit  Court 
of  Appeals  for  the  Third  Circuit  {In  the  Matter  of  Pitts¬ 
burgh  Raihoays  Company ,  155  F.  2d  477,  480,  cert.  den. 
....  U.  S . .  67  S.  a.  89,  90). 

I 

(5)  Any  decision  of  this  Court,  either  on  the 
motion  to  stay  the  effectiveness  of  the  amendment,  or 
on  the  merits,  will  vitally  affect  the  substantial  interests 
of  the  City  of  Pittsburgh; 

(6)  Since  the  City  of  Pittsburgh  has  substantial 
interests  in  any  action  taken  by  this  Court  on  the  Peti¬ 
tion  filed  herein,  it  is  respectfully  believed  that  it  should 
have  the  permission  of  this  Court  to  participate  in  this 
proceeding  to  protect  its  interest; 

(7)  It  is  further  believed  that  the  City  of  Pitts¬ 
burgh  can  be  of  major  assistance  to  this  Court  in  the 
consideration  of  the  petition  filed  herein. 

Wherefore,  the  City  of  Pittsburgh  respectfully 
prays  that  it  be  permitted  to  intervene  in  the  above 
entitled  action  for  the  reasons  herein  stated. 

Respectfully  submitted, 

(s )  Anne  X.  Alpern 

City  Solicitor 
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(s)  John  M.  Marshall 

Assistant  City  Solicitor 
313  City-County  Bldg. 

Pittsburgh,  Pa. 

(s)  Charles  S.  Rhyne 

Charles  S.  Rhyne 
730  Jackson  Place,  N.W. 
Washington,  D.  C. 

SERVICE 

A  copy  of  the  foregoing  motion  of  the  City  of  Pitts¬ 
burgh  for  leave  to  intervene  has  been  served  this  28th 
day  of  March,  1947,  on  Mr.  Thomas  E.  Harris,  Munsey 
Building,  Washington,  D.  C.,  counsel  for  petitioner,  by 
delivering  an  exact  copy  thereof  to  the  person  in  charge 
of  his  office  and  on  Mr.  Roger  S.  Foster,  counsel  for 
respondent,  by  mailing  an  exact  copy  thereof  to  him  at 
the  Securities  and  Exchange  Commission,  Philadelphia 
3,  Pennsylvania. 

(s)  Charles  S.  Rhyne 

Charles  S.  Rhyne 
Attorney  for  the 
City  of  Pittsburgh 
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Objection  of  the  City  of  Pittsburgh  to  Motion  of 
Philadelphia  Company  to  Stay. 

(Filed  March  28,  1947) 

L  Interest  of  the  City  of  Pittsburgh. 

The  City  of  Pittsburgh  supported  the  amendment 
by  the  Securities  and  Exchange  Commission  of  Rule 
U-49  (c)  of  the  Rules  of  the  Commission  under  the  Hold¬ 
ing  Company  Act  of  1935, 15  U.S.C.,  Sec.  79a  et  seq.  This 
action  by  the  Commission  is  the  subject  of  the  petition 
for  review  of  Philadelphia  Company  herein  and  of  its 
motion  for  a  stay. 

The  said  amendment  to  Rule  U-49(c)  affects  the 
proceedings  for  the  reorganization  of  Pittsburgh  Rail¬ 
ways  Company,  debtor,  now  pending  in  the  United  States 
District  Court  for  the  Western  District  of  Pennsylvania. 
The  City  of  Pittsburgh  is  a  substantial  creditor  of  the 
debtor  in  the  said  reorganization  and  was  a  principal 
party  in  the  proceedings  before  the  said  District  Court 
and  on  various  appeals  from  its  orders. 

The  interest  of  the  City  of  Pittsburgh  in  the  said 
reorganization,  and  consequently  in  the  matter  here  in 
issue,  arises  further  by  virtue  of  the  public  interest  in 
a  rapid  and  effective  reorganization  of  the  Pittsburgh 
Railways  Company,  which  supplies  mass  transit  facili¬ 
ties  to  the  residents  of  the  City  of  Pittsburgh  and  its 
environs,  to  the  end  that  the  debtor  upon  its  reorgan¬ 
ization  shall  be  financially  capable  of  supplying  good 
service  at  reasonable  rates  to  the  public  in  the  said  area. 
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n.  The  Position  of  the  City  of  Pittsburgh. 

The  City  of  Pittsburgh  is  advised  that  the  Securi¬ 
ties  and  Exchange  Commission  plans  to  move  to  dismiss 
the  petition  for  review  of  its  order  and  to  oppose  the 
stay  prayed  for  by  the  Philadelphia  Company.  The  City 
of  Pittsburgh  agrees  with  the  Commission  that  the  peti¬ 
tion  for  review  should  be  dismissed  on  the  ground  that 
Section  24(a)  of  the  Holding  Company  Act,  under  which 
it  purports  to  be  filed,  is  inapplicable  in  the  present  case. 
The  City  of  Pittsburgh  also  opposes  the  request  of 
Philadelphia  Company  for  a  stay.  For  the  present,  the 
City  confines  its  argument  to  its  objection  to  the  request 
for  a  stay.  It  considers  this  request  to  be  a  dilatory 
device  resorted  to  for  the  principal  purpose  of  delaying 
and  impeding  the  prompt  reorganization  of  the  Pitts¬ 
burgh  Railways  Company. 

m.  Background  of  Present  Proceedings. 

A.  The  amendment  of  Rule  U-49(c)  affects  the 
reorganization  proceedings  of  Pittsburgh  Railways  Com¬ 
pany,  debtor.  This  proceeding  was  instituted  at  the 
instance  of  Philadelphia  Company,  parent  of  Pittsburgh 
Railways  Company,  by  a  voluntary  petition  for  reorgan¬ 
ization  filed  on  May  10,  1938,  nearly  nine  years  ago. 
Pittsburgh  Railways  Company  operates  a  traction  sys¬ 
tem  comprising  properties  nominally  owned  by  over  50 
corporations.  Due  in  large  part  to  the  opposition  of 
Philadelphia  Company,  on  technical  grounds,  to  a  plan 
of  reorganization  embracing  the  debtor’s  entire  system, 
the  proceeding  has  been  subjected  to  inordinate  delay. 
So  acute  has  the  problem  of  delay  become  that,  in  a 
recent  case  passing  on  Philadelphia  Company’s  objection 
to  the  jurisdiction  of  the  reorganization  court  over  the 
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entire  group  of  corporations  comprising  the  debtor’s 
street  railway  system,  the  Circuit  Court  of  Appeals  for 
the  Third  Circuit  said: 

“Since  1938  this  system  has  been  in  federal 
court  and  operated  under  trustees  appointed  by  the 
court.  This  state  of  affairs  cannot  continue  indefi¬ 
nitely  and  be  utilized  as  a  means  of  integration  of 
a  transportation  system.  A  reorganization  court  is 
one  in  which  an  enterprise  may  be  brought  with  a 
view  to  having  its  difficulties  ironed  out  under  the 
procedure  Congress  has  provided  for  the  purpose, 
but  it  never  was  intended  as  a  permanent  plan  for 
running  the  business  of  the  country.  We  are  very 
firm  in  our  conviction  that  this  transportation  sys¬ 
tem  must  find  a  way  to  work  out  its  problems  in 
court  and  be  on  its  way  to  a  solution  presently  or 
else  be  left  to  work  out  its  own  salvation  by  extra 
judicial  arrangements.  We  do  not  propose  to  per¬ 
mit  the  parties  to  postpone  the  facing  of  theii 
business  questions  indefinitely  under  the  protection 
of  a  reorganization  court.”  (In  the  Matter  of  Pitts¬ 
burgh  Railways  Company,  155  F.  2d  477,  480,  cert, 
den.,  . . . .  U.  S . ,  67  S.  Ct.  89,  90.) 

Both  in  this  opinion  and  in  the  expression  of  its 
views  from  the  bench  during  oral  argument  on  the  case, 
the  Circuit  Court  of  Appeals  for  the  Third  Circuit  indi¬ 
cated  very  strongly  the  necessity  for  a  speedy  deter¬ 
mination  of  the  protracted  proceeding.  In  the  opinion 
Cited  above  it  held  that  the  District  Court  had  the 
jurisdiction  necessary  to  effect  a  system-wide  reorgan¬ 
ization,  thus  immeasurably  facilitating  the  proceeding. 

On  November  21,  1946,  the  Commission  issued  its 
“Notice  of  Proposed  Rule  amending  Rule  U-49(c)  under 
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the  Public  Utility  Holding  Company  Act  of  1935”  (11 
Fed.  Register  13924).  After  a  hearing  on  notice,  it 
amended  Rule  U-49(c)  on  February  28,  1947  (Holding 
Company  Act  Release  No.  7237-B).  This  action  is  the 
subject  of  the  present  petition  for  review  and  motion 
to  stay.  At  the  same  time  it  issued  a  “Memorandum  of 
Views  of  the  Commission  Accompanying  Adoption  of 
Rule  Amending  Rule  U-49(c)”  (Holding  Company  Act 
Release  No.  7237-A).  As  the  Memorandum  aforesaid 
indicates,  the  adoption  of  the  amendment  by  the  Com¬ 
mission  is  closely  related  to  the  Commission’s  recently 
instituted  proceedings  respecting  Philadelphia  Company 
and  its  subsidiaries  under  Section  11(b)  of  the  Hold¬ 
ing  Company  Act,  directed  at  their  integration  and 
corporate  simplification.  Philadelphia  Company  is  a 
holding  company  registered  under  that  Act,  and  Pitts¬ 
burgh  Railways  Company  is  one  of  its  subsidiaries.  As 
has  been  noted,  the  City  of  Pittsburgh,  among  others, 
supported  the  adoption  of  the  amendment  to  the  rule. 

The  amendment  thus  adopted  makes  applicable  to 
the  reorganization  proceeding  of  Pittsburgh  Railways 
Company  the  provisions  of  Section  11(f)  of  the  Holding 
Company  Act  of  1935,  which  provides  in  part: 

“In  any  proceeding  in  a  court  of  the  United 
States,  whether  under  this  section  or  otherwise,  in 
which  a  receiver  or  trustee  is  appointed  for  any  reg¬ 
istered  holding  company,  or  any  subsidiary  com¬ 
pany  thereof,  *  *  *  a  reorganization  plan  for  a 
registered  holding  company  or  any  subsidiary  com¬ 
pany  thereof  shall  not  become  effective  unless  such 
plan  shall  have  been  approved  by  the  Commission 
after  opportunity  for  hearing  prior  to  its  submis¬ 
sion  to  the  court.” 
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Under  the  procedure  indicated  by  the  statute,  hearings 
on  a  reorganization  plan  before  the  Commission  are  sub¬ 
stituted  for  plan  hearings  which  in  other  cases  are  held 
before  the  reorganization  Court.  In  re  Midland  United 
Co.,  58  F.  Supp.  667,  app.  dism.,  141  F.  2d  692.  No 
delay  in  the  reorganization  proceedings  for  Pittsburgh 
Railways  Company  thus  arises  by  virtue  of  the  adoption 
of  the  Commission’s  amended  rule  requiring  Commission 
approval  of  the  plan. 

IV.  Grounds  for  Objection  to  Stay. 

A.  While  the  Commission’s  amendment  thus 
works  no  delay,  a  stay  of  the  effectiveness  of  the  amend¬ 
ment,  as  requested  by  Philadelphia  Company,  will  engen¬ 
der  considerable  delay.  Philadelphia  Company’s  assur¬ 
ance  (Petition  for  Review,  paragraph  19,  pages  11-12) 
that  the  stay  it  requests  will  effect  no  delay  in  the 
proceedings  is  untenable.  It  is  hardly  necessary  to  state 
to  this  Court  that  appellate  proceedings  inevitably  con¬ 
sume  a  considerable  amount  of  time,  particularly  if  the 
review  is  carried  to  the  Supreme  Court.  During  all  this 
period  the  Commission  will  be  stayed  from  proceeding 
with  hearings  on  the  plan.  At  the  same  time,  however, 
the  District  Court  will  presumably  also  refrain  from 
entertaining  plan  hearings,  inasmuch  as  plan  hearings 
before  the  Court  would  be  nugatory  and  of  no  effect  if 
the  Commission’s  jurisdiction  is  sustained.  Granting 
the  stay  requested  thus  puts  an  effective  stop  to  pro¬ 
ceeding  on  the  plan  before  either  the  Commission  or 
the  District  Court,  entailing  considerable  delay.  It  will 
adversely  affect  the  interests  of  the  City  as  a  creditor 
and  those  of  other  creditors,  most  of  whom  have  received 
no  return  on  their  loans  or  investments  and  no  distri- 
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bution  on  account  of  principal  during  the  nine  years 
that  the  reorganization  has  been  pending.  The  delay 
will  conflict  with  the  mandate  of  the  Circuit  Court  of 
Appeals  for  the  Third  Circuit  for  dispatch  in  the  reor¬ 
ganization  proceeding. 

B.  No  immediate  irreparable  damage  will 
occur  if  the  rule  adopted  by  the  Commission  becomes 
effective  on  March  30, 1947,  according  to  its  terms.  The 
amended  rule  itself  has  no  immediate  substantive  effect. 
Insofar  as  the  interests  of  petitioner,  Philadelphia  Com¬ 
pany,  are  concerned,  the  original  consequence  of  the 
amendment  is  to  require  that  when — at  some  future  date, 
probably  well  after  March  80,  the  effective  date  of  the 
rule — a  plan  of  reorganization  for  Pittsburgh  Railways 
Company  is  prepared,  such  plan  be  filed  with  the  Com¬ 
mission  for  hearings,  rather  than  with  the  District 
Court.  Nothing  is  required  by  the  amended  rule  to  take 
place  immediately  upon  its  effective  date,  which,  in  the 
absence  of  a  stay  by  this  Court,  would  cause  irreparable 
injury  to  petitioner  or  anyone  else.  Contentions  to  the 
contrary  by  Philadelphia  Company  are  utterly  ground¬ 
less.  In  fact,  Philadelphia  Company  itself  states  that: 

“The  instant  proceedings  (on  the  petition  for 
review)  to  test  the  validity  of  the  Commission’s 
action  can  be  completed  before  the  proceedings  will 
be  ripe  for  plan  hearings  before  the  Commission.” 
(Petition  for  Review,  page  12) 

If  this  is  the  case,  then  clearly  nothing  is  lost  by  deny¬ 
ing  the  stay,  for,  on  Philadelphia  Company’s  own  state¬ 
ment,  the  Petition  for  Review  may  be  disposed  of  by  the 
Court  before  the  plan  is  ready  for  presentation  to  the 
Commission.  A  stay  of  the  effectiveness  of  the  rule  is 
thus  unnecessary. 
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It  has  been  sugested  that  if  the  plan  is  submitted 
to  the  Commission  pursuant  to  the  amended  rule  prior 
to  a  final  disposition  of  the  Petition  for  Review,  some 
needless  expense  may  be  involved  in  the  proceeding 
before  the  Commission  should  it  thereafter  be  deter¬ 
mined  that  the  Commission  had  no  jurisdiction  to  pro¬ 
ceed.  This  does  not  constitute  irreparable  injury.  The 
question  of  expense,  in  any  event,  will  arise  only  at  that 
future  time.  There  is  clearly  no  irreparable  damage 
arising  immediately  to  justify  the  requested  stay. 

Since,  as  has  been  explained,  the  order  of  the  Com¬ 
mission  making  the.  rule  effective  on  March  30  has  no 
substantive  consequence  on  that  date  as  well  as  for  a 
period  thereafter  until  the  reorganization  plan  is  ready 
for  submission  to  the  District  Court,  it  is  clear  that  no 
immediate  damage  can  result  to  Philadelphia  Company. 
There  is,  therefore,  no  ground  to  stay  the  effectiveness 
of  the  order  of  the  Commission.  On  the  other  hand, 
the  extensive  delay  resulting  from  the  stay  will  post¬ 
pone  still  further  the  long-postponed  rights  of  the  City, 
many  creditors  and  security  holders  of  the  estate,  and 
will  defer  still  longer  the  already  overlong  reorganiza¬ 
tion  proceeding  of  Pittsburgh  Railways  Compay,  thus 
defeating  the  public  interest  in  the  early  attainment  of 
a  properly  capitalized  and  soundly  financed  mass  transit 
system  for  the  City  of  Pittsburgh. 

C.  Reorganization  proceedings  for  Pittsburgh 
Railways  Company  have  heretofore  been  held  in  the 
Third  Circuit.  The  Circuit  Court  of  Appeals  for  that 
Circuit  has  heard  several  appeals  from  District  Court 
orders  in  the  proceeding,  has  studied  complicated  sets 
of  facts  and  voluminous  records,  and  is  thoroughly 
familiar  with  the  case.  In  Re  Reorganization  of  Pitts - 
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burgh  Railways  Company,  111  F.  2d  932,  affirmed,  312 
U.  S.  168,  61  S.  Ct.  538;  In  the  Matter  of  Pittsburgh 

Railways  Company,  155  F.  2d  477,  cert,  den., _ U.  S. 

. . . .,  67  S.  Ct.  89-90;  In  the  Matter  of  Pittsburgh  Rail¬ 
ways  Company,  159  F.  2d  . . . .,  December  31,  1946;  see 
also  Pennsylvania  Company  for  Insurance  v.  Philadel¬ 
phia  Co.,  266  F.  1.  It  was  the  Circuit  Court  of  Appeals 
for  the  Third  Circuit  that  issued  the  instruction  for  the 
expedition  in  the  reorganization.  Supra.  We  do  not 
question  the  right  of  Philadelphia  Company  to  seek 
review  or  other  relief  in  whatever  forum  it  considers 
available  by  law.  We  must  nevertheless  point  out  that, 
in  requesting  a  stay  in  this  Court,  it  has  selected  a 
forum  heretofore  completely  unacquainted  with  the 
background  of  the  reorganization  proceedings  of  Pitts¬ 
burgh  Railways  Company  and  is  attempting  to  secure 
relief  by  this  Court  which  may  well  be  inconsistent  with 
the  instructions  of  the  Circuit  Court  of  Appeals  for  the 
Third  Circuit  to  proceed  with  the  reorganization  with 
all  dispatch. 

We  respectfully  urge  that  this  Court  should  not  lend 
itself  to  what,  in  effect,  may  be  a  circumvention  by  Phil¬ 
adelphia  Company  of  the  instructions  of  the  Circuit 
Court  of  Appeals  for  the  Third  Circuit. 

D.  The  Trustee  of  Pittsburgh  Railways  Com¬ 
pany,  debtor,  has  filed  a  statement  supporting  the  motion 
of  Philadelphia  Company  for  a  stay.  No  authority  for 
this  action  by  the  Trustee  was  secured  from  the  reor¬ 
ganization  court.  In  thus  supporting  the  dilatory  step 
by  Philadelphia  Company,  the  Trustee  is  placing  himself 
in  the  anomalous  position  of  requesting  an  appellate 
court  other  than  the  Circuit  Court  under  whose  super¬ 
vision  the  reorganization  of  the  debtor  is  being  con- 
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ducted  to  instruct  him  that  he  may  with  impunity 
disregard  the  instruction  of  that  Circuit  Court  that  the 
proceeding  be  expedited  and  to  reassure  him  that  he  will 
not  be  considered  negligent  in  failing  to  conform  to  this 
instruction.  We  again  question  whether  this  Court 
should  exercise  its  authority  in  a  manner  which  may 
be  inconsistent  with  the  instructions  by  the  Circuit 
Court  of  Appeals  for  the  Third  Circuit  that  the  reor¬ 
ganization  be  conducted  with  all  promptness. 

i 

For  the  foregoing  reasons  the  motion  of  Philadel¬ 
phia  Company  to  stay  the  order  of  the  Securities  and 
Exchange  Commission  should  be  denied. 

Respectfully  submitted, 


City  Solicitor. 


Assistant  City  Solicitor 
313  City-County  Bldg. 

Pittsburgh,  Pa. 


Charles  S.  Rhyne 
730  Jackson  Place,  N.  W., 
Washington,  D.  C. 
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Statement  of  W.  D.  George,  Trustee  of  Pittsburgh  Rail¬ 
ways  Company,  Debtor,  in  Support  of  Motion  of 
Philadelphia  Company  to  Stay  Order  of  Securities 
and  Exchange  Commission  Amending  Rule  U-49(c) 
Pending  Disposition  of  Petition  for  Review  Filed  by 
Philadelphia  Company 

(Filed  March  31, 1947) 

To  the  Honorable,  the  Judges  of  said  Court: 

W.  D.  George,  reorganization  Trustee  of  Pittsburgh 
Railways  Company,  debtor,  who  appeared  and  was  heard 
in  the  proceedings  before  the  Securities  and  Exchange 
Commission  on  the  Commission’s  proposal  to  amend  its 
Rule  U-49  ( c )  now  appears  in  this  Court  in  propria  per¬ 
sona,  not  as  a  petitioner  for  review,  but  in  support  of  the 
Motion  of  Philadelphia  Company  for  a  stay  of  the  Order 
of  the  Commission  entered  February  28,  1947,  amending 
said  rule,  pending  the  disposition  of  the  petition  for  re¬ 
view  filed  in  this  Court  by  Philadelphia  Company  on 
March  22, 1947. 

1.  The  Commission’s  Order  was  entered  February 
28, 1947  and  provides  that  it  shall  become  effective  thirty 
days  from  the  date  thereof. 

The  said  amendment  to  Rule  U-49(c)  revokes  an 
exemption  heretofore  granted  by  the  Securities  and  Ex¬ 
change  Commission  by  which  amendment  the  Commis¬ 
sion  seeks  to  now  make  applicable  to  the  reorganization 
proceedings  of  Pittsburgh  Railways  Company,  debtor, 
the  provisions  of  the  Public  Utility  Holding  Company 
Act.  If  the  Act  is  applicable  to  this  reorganization  pro¬ 
ceeding  it  would  require  the  approval  of  the  Securities 
and  Exchange  Commission  of  certain  transactions  aris- 
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ing  in  the  course  of  the  administration  of  the  debtor’s 
estate  and  would  also  require  that  hearings  on  the  plan 
be  transferred  from  the  District  Court  to  the  Commis¬ 
sion  since,  under  the  provisions  of  the  Act  no  plan  of 
reorganization  may  be  acted  upon  by  the  District  Court 
until  the  Commission  has  first  approved  the  plan. 

2.  The  reorganization  proceedings  of  Pittsburgh 
Railways  Company,  debtor,  a  subsidiary  of  Philadelphia 
Company,  were  begun  in  the  District  Court  of  the  United 
States  for  the  Western  District  of  Pennsylvania  on  May 
10, 1938.  On  March  17, 1942  W.  D.  George,  Trustee,  filed 
in  the  District  Court  a  plan  of  reorganization  which  was 
approved  by  the  Pennsylvania  Public  Utility  Commission 
and  comprehended  the  reorganization,  not  only  of  the 
properties  of  the  debtor,  but  also  the  properties  of  some 
forty-nine  underlying  transportation  companies  in  the 
Pittsburgh  Railways  Company  system.  Pursuant  to  the 
directions  of  the  District  Court  the  said  Trustee  is 
to  prepare  and  file  certain  amendments  to  said  plan. 

3.  The  pending  reorganization  proceeding  is  admit¬ 
tedly  one  of  great  importance  and  has  progressed  to  a 
point  where,  in  the  judgment  of  the  Trustee,  it  would  not 
be  in  the  interest  of  the  proceeding  to  have  the  said 
Order  of  the  Commission  take  effect  until  disposition  of 
the  petition  for  review  filed  by  Philadelphia  Company. 

4.  If  the  Order  of  the  Securities  and  Exchange 
Commission  becomes  effective  before  this  Court  has  dis¬ 
posed  of  the  petition  for  review  filed  by  Philadelphia 
Company  and  the  Trustee  proceeds  in  accordance  with 
the  provisions  of  the  Public  Utility  Holding  Company 
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Act,  and  if  thereafter  this  Court  should  decide  the  Com¬ 
mission  was  in  error  in  applying  the  provisions  of  the 
Holding  Company  Act  to  this  proceeding,  it  would  tend 
to  create  confusion,  uncertainty  and  loss  of  time,  would 
subject  the  debtor’s  estate  to  unnecessary  expense  and 
the  interested  parties  to  inconvenience  if  steps  taken 
should  have  to  be  retraced. 

5.  The  reorganization  proceeding  of  Pittsburgh 
Railways  Company  is  being  conducted  under  the  provi¬ 
sions  of  Chapter  X  of  the  Bankruptcy  Act.  The 
Securities  and  Exchange  Commission  entered  an  appear¬ 
ance  in  the  District  Court  and  has  actively  participated 
in  the  proceeding,  both  with  respect  to  plan  and  admin¬ 
istrative  matters.  Under  the  provisions  of  the  Bank¬ 
ruptcy  Act  the  Commission  has  had  and  will  continue  to 
have  the  right  to  be  heard  in  all  matters  whether  or  not 
the  amendment  to  the  Commission’s  Rule  U-49(c)  be¬ 
comes  effective. 

6.  In  the  opinion  of  the  Trustee  no  prejudice  can 
result  to  the  Securities  and  Exchange  Commission  or  to 
any  interested  party  or  to  the  public  interest  if  this  pro¬ 
ceeding  continues  to  be  conducted  under  the  provisions 
of  the  Bankruptcy  Act  until  disposition  is  made  of  the 
aforesaid  petition  for  review. 

7.  The  Trustee  conceives  it  to  be  his  duty  to  submit 
views  with  respect  to  procedural  matters  affecting  the 
reorganization  proceeding  and  in  discharge  of  that  duty 
hereby  submits  it  as  his  view  that,  for  the  reasons  here¬ 
inabove  stated,  it  is  in  the  interest  of  this  reorganization 
proceeding  to  stay  the  aforesaid  Order  of  the  Securities 
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and  Exchange  Commission  until  disposition  of  the  Phila¬ 
delphia  Company’s  petition  for  review  of  that  Order. 

Respectfully  submitted, 

/s/  W.  D.  George 
Trustee  of 

Pittsburgh  Railways  Company,  debtor. 
435  Sixth  Avenue 
Pittsburgh,  Pa. 

March  22,  1947. 


Objections  of  Petitioner  To  Motion  of  Securities  and 

Exchange  Commission  To  Dismiss  Petition  for 

Review. 

(Filed  April  3,  1947) 

Philadelphia  Company,  Petitioner,  hereby  objects 
to  the  Motion  of  the  Securities  and  Exchange  Commis¬ 
sion  to  dismiss  its  Petition  for  Review,  and  moves  the 
Court  as  follows: 

(a)  That  the  Motion  of  Securities  and  Exchange 
Commission  to  Dismiss  the  Petition  for  Review  be 
denied, 

or,  in  the  alternative, 

(b)  That  disposition  of  the  Motion  of  the  Securi¬ 
ties  and  Exchange  Commission  to  Dismiss  the  Petition 
for  Review  be  postponed  until  the  Petition  for  Review 
has  been  heard  on  its  merits. 

In  support  of  its  objections  to  the  Motion  to  dis¬ 
miss,  Petitioner  will  hereinafter  consider  separately  the 
grounds  averred  by  the  Commission  in  support  of  its 
Motion  (points  a,  b,  c  and  d),  and  will  then  proceed 
with  additional  matter  (point  e) : 
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(a)  Petitioner  denies  the  Commission's  assertion 
that:  “The  action  of  the  Commission  amending 
its  Rule  U-49(c)  is  not  an  ‘order’  subject  to 
section  24(a)  of  the  Public  Utility  Holding 
Company  Act  pursuant  to  which  provision  the 
Petition  for  Review  purports  to  be  filed.” 

1.  The  Commission’s  action  here  submitted  for  re¬ 
view  is  an  “order”  adopting  an  amendment  to  a  rule. 
The  Commission’s  amendment  to  Rule  U-49(c),  applies 
only  to  a  single  reorganization  proceeding,  namely,  that 
of  Pittsburgh  Railways  Company  and  its  underlier 
companies.  In  such  a  case,  any  attempt  to  distinguish 
between  “rules”  (presumably  of  general  application) 
and  “orders”  (presumably  of  specific  application)  be¬ 
comes  meaningless.  If  the  Commission  were  to  prevail 
in  its  contention,  it  could  easily  avoid  all  judicial  review 
of  its  orders  by  the  simple  expedient  of  couching  them 
in  the  phraseology  of  general  rules,  but  so  hedging 
them  with  restrictions  as  to  make  them  applicable  only 
to  the  specific  situation  to  be  dealt  with. 

2.  The  Commission  by  its  distinction  between  an 
“order”  and  a  “rule”  would  in  effect  deny  any  judicial 
review  of  its  rule-making  power  and  procedure.  Such 
a  denial  of  judicial  review  cannot  be  understood  to 
have  been  intended  in  the  light  of  the  broad  supervisory 
power  granted  to  the  courts  by  section  24(a)  of  the 
Holding  Company  Act.  (15  U.S.C.A.  79x). 

3.  The  Commission  erroneously  fails  to  observe  a 
distinction  between  a  “rule”  and  an  “order”  adopting 
a  rule.  The  Commission  can  only  act  by  making  orders. 
When  it  makes  an  order  adopting  a  rule,  its  procedure 
and  its  power  in  making  such  order  are  subject  to  ju¬ 
dicial  review.  The  fact  that  section  20(c)  of  the 
Holding  Company  Act  grants  power  to  make  “rules, 
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regulations  and  orders”  does  not  obscure  the  fact  that 
a  rule  may  nevertheless  be  adopted  by  means  of  an 
order. 

(b)  Petitioner  denies  the  Commission’s  assertion 
that:  “The  conditions  of  judicial  review  of 
‘orders’  prescribed  in  section  24(a)  are  of  such 
nature  that  Congress  could  not  have  intended 
them  to  apply  to  the  determination  of  whether 
or  not  the  Commission  has  acted  in  accordance 

i 

with  law  in  prescribing  a  ‘rule  or  regulation’.” 

1.  The  Commission  asserts  that  section  24(a) 
contemplates  review  upon  a  record;  but  that  rules  may 
be  promulgated  without  a  record.  In  effect,  therefore, 
the  Commission  asserts  that  it  is  free  to  adopt  orders 
amending  its  rules  for  any  reason  whatever,  or  for  no 
reason  whatever,  and  that  courts  are  powerless  to 
examine  into  its  procedures  or  powers.  We  submit  that 
this  is  not  true.  A  Commission  should  not  be  heard  to 
avoid  review  of  its  action  by  asserting  that  it  has  acted, 
or  may  act,  in  camera,  without  a  public  record.  The 
very  question  of  whether  it  is  justified  in  acting  with¬ 
out  a  record  is  a  proper  matter  for  judicial  review. 
Where  a  record  exists,  the  adequacy  of  that  record  is 
a  proper  matter  for  judicial  review. 

2.  Petitioner  does  not  assert  that  a  review  of  the 
Commission’s  rule  must  be  had  within  60  days  of  its 
issuance  or  never.  Petitioner  asserts  that  the  order 
adopting  a  rule  may  be  reviewed  under  section  24(a) 
(15  U.S.C.A.  79x)  within  60  days  after  its  issuance. 
Petitioner  does  not  thereby  deny  the  possibility  of  sub¬ 
sequent  further  review  of  the  rule  in  its  application  to 
particular  situations.  To  hold,  however,  as  the  Com¬ 
mission  now  suggests,  that  the  validity  of  a  rule  may 
be  tested  only  in  a  subsequent  proceeding,  in  connection 
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with  the  application  of  the  rule  to  a  particular  situation, 
might  cause  a  long  delay  between  the  adoption  of  the 
rule  and  its  ultimate  review.  Any  such  delay  between 
the  commission  of  an  act  and  the  opportunity  to  chal¬ 
lenge  it  is  undesirable. 

3.  The  Commission  asserts  that  “The  require¬ 
ments  of  a  justiciable  controversy  would  preclude  a 
single  petitioner  for  review  from  challenging  the  valid¬ 
ity  of  a  rule  or  regulation  in  its  general  applicability” 
(Paragraph  b (3)  of  Motion  to  Dismiss) .  But  this  con¬ 
tention  overlooks  the  fact  that  any  single  person 
affected  by  a  rule  may  challenge  its  validity.  It  is  not 
necessary  that  the  entire  citizenry  of  the  United  States 
be  parties  plaintiff  to  the  challenge.  Furthermore,  the 
contention  that  Petitioner  has  no  standing  to  attack 
the  rule  in  the  instant  case  becomes  untenable  in  view 
of  the  fact  the  proceeding  in  which  Petitioner  is  inter¬ 
ested  (the  Pittsburgh  Railways  reorganization)  is  the 
sole  proceeding  affected  by  the  rule. 

(c)  Petitioner  denies  the  Commission’s  assertion 
that:  “The  determination  of  the  Commission 
to  amend  its  Rule  U-49(c),  even  if  conceived 
of  as  an  order,  is  an  interlocutory  procedural 
determination  not  reviewable  except  in  connec¬ 
tion  with  some  subsequent  final  order  based 
upon  the  amendment.” 

1.  The  Commission  erroneously  asserts  (Para¬ 
graph  c(l)  of  Motion  to  Dismiss)  that  “The  maximum 
effect  on  Petitioner  *  *  *  is  to  require  that  a  certain 
reorganization  of  Petitioner’s  subsidiary,  Pittsburgh 
Railways  Company,  shall  not  be  excluded  from  the  scope 
of  section  11(f)  of  the  Holding  Company  Act.”  As  Peti¬ 
tioner  has  heretofore  pointed  out,  in  its  “Reply  to  Objec¬ 
tions  of  Securities  and  Exchange  Commission  to  Motion 
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to  Stay  Order  Amending  Rule  U-49  ( c )  ”,  the  effect  of  the 
Commission’s  order  is  to  precipitate  immediately  the 
question  of  the  application  of  every  section  of  the  Hold¬ 
ing  Company  Act  ( and  not  merely  section  11(f)  to  Pitts¬ 
burgh  Railways  Company  and  its  underlier  companies. 
It  follows  that  the  Petitioner  will  not  have  an  adequate 
administrative  review  or  an  adequate  remedy  if  its  at¬ 
tack  on  the  Commission’s  order  is  confined  to  the  pro¬ 
ceeding  before  the  Commission  under  section  11(f). 

2.  It  is  true  that  the  impact  of  the  Commission’s 
rule  upon  subsequent  proceedings  may  be  tested  in  those 
proceedings.  It  remains  nonetheless  true  that  the 
validity  of  the  initial  adoption  of  the  rule  is  also  sub¬ 
ject  to  judicial  review.  In  Columbia  Broadcasting  Com¬ 
pany  v.  United  States 316  U.S.  407,  62  S.  Ct.  1194,  the 
Court  made  it  plain  that  the  adoption  of  rules  by  admin¬ 
istrative  bodies  is  subject  to  judicial  review. 

(d)  Petitioner  denies  the  Commission’s  assertion 
that:  “Any  exercise  of  jurisdiction  by  this 
Court  to  modify  the  proposed  rule  would  in 
effect  be  an  exercise  of  rule  making  power 
delegated  by  the  Congress  only  to  the  Com¬ 
mission.” 

1.  This  contention  of  the  Commission  fails  to 
distinguish  between  the  rule-making  power  of  the  Com¬ 
mission  and  the  power  of  courts  to  determine  whether 
that  rule-making  power  has  been  exercised  upon  a 
proper  basis  and  within  proper  limits  and  safeguards. 
Petitioner  does  not  ask  the  court  to  exercise  any  rule- 
making  power.  It  merely  asks  the  court  to  determine 
whether  the  Commission  has  properly  exercised  the 
Commission’s  rule-making  power. 

2.  The  Commission  refers  in  its  Motion  (point 
“d” )  to  a  “proposed”  rule.  But  this  court  is  not  asked 
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to  review  a  “proposed”  rule.  It  is  asked  to  review  the 
Commission’s  action  in  actually  adopting  a  rule. 

(e)  Petitioner  further  asserts  that  the  power  of 
judicial  review  exists  independently  of  the  pro¬ 
visions  of  section  24(a)  of  the  Public  Utility 
Holding  Company  Act. 

1.  The  Administrative  Procedure  Act  codifies  a 
general  rule  of  law  insofar  as  it  provides  that  the  adop¬ 
tion  of  rules  is  subject  to  judicial  review.  Section  10  of 
that  Act  (5  U.S.C.A.  1009)  provides  in  part: 

“Except  so  far  as  (1)  statutes  preclude  judicial  re¬ 
view  or  (2)  agency  action  is  by  law  committed  to 
agency  discretion. 

(a)  Any  person  suffering  legal  wrong  because  of 
any  agency  action  or  adversely  affected  or  ag¬ 
grieved  by  such  action  within  the  meaning  of 
any  relevant  statute,  shall  be  entitled  to  judicial 
review  thereof.”  (italics  supplied) 

Section  2(g)  of  the  same  Act  (5  U.S.C.A.  1001  (g) ) 
provides  in  part: 

“  ‘Agency  action’  includes  the  whole  or  part  of  every 
agency  rule,  order,  license,  sanction,  relief,  or  the 
equivalent  or  denial  thereof,  or  failure  to  act.” 

Respectfully  submitted, 


Thomas  E.  Harris 
Munsey  Building 
Washington,  D.  C. 
Counsel  for  Petitioner 
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Reply  of  Philadelphia  Company  To  Objections  of  Securi¬ 
ties  and  Exchange  Commission  To  Motion  To  Stay 

Order  Amending  Rule  U-49(c). 

(Filed  April  7,  1947) 

Your  Petitioner,  Philadelphia  Company,  in  reply  to 
the  pleading  of  the  Securities  and  Exchange  Commission 
entitled  “Objections  of  Securities  and  Exchange  Com¬ 
mission  to  Motion  to  Stay  Effect  of  its  Rule  Amending 
Rule  U-49(c)”,  submits  the  following  points: 

The  Commission’s  Objections  Fail  to  Take  into 
Consideration  the  Immediate  Effect  of  the  Com¬ 
mission’s  Order  Amending  Rule  U-49  ( c ) . 

1.  The  Commission’s  objections  to  a  stay  are  based 
upon  a  fundamental  error,  namely,  that  the  sole  effect 
of  its  Order  amending  Rule  U-49  ( c )  will  be  to  call  for 
hearings  before  S.E.C.  upon  a  plan  of  reorganization 
for  Pittsburgh  Railways  Company.  This  contention 
overlooks  the  fact  that  the  effect  of  the  Order,  if  valid, 
is  to  make  necessary  a  consideration  of  the  entire  Public 
Utility  Holding  Company  Act  in  appraising  any  pending 
or  future  transaction  of  Pittsburgh  Railways  Company 
and  its  underlier  companies.  The  Commission’s  Order 
will  have  the  effect  of  superimposing  an  entire  new  set 
of  regulations  upon  companies  already  beset  by  numer¬ 
ous  regulations. 

2.  Some  of  the  transactions  as  to  which  the  Com¬ 
mission’s  Order,  if  not  stayed,  will  introduce  confusion 
and  litigation,  may  be  enumerated: 

a)  Purchase  of  new  street  cars.  The  Trustees  of 
Pittsburgh  Railways  Company  are  considering 
an  application  to  the  Court  for  leave  to  pur- 
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chase  new  street  cars  by  means  of  the  issuance 
of  car  trust  securities.  Unless  the  Commission’s 
Order  amending  Rule  U-49  is  stayed,  confusion 
and  litigation  will  ensue  as  to  whether  the 
issuance  of  car  trust  securities  requires  the  ap¬ 
proval  of  the  Commission  under  Sections  6  and 
7  of  the  Holding  Company  Act  (15  U.S.C.A. 
§  79(f)  and  79(g)  ). 

b)  Construction  and  repair  work  on  property  of 
subsidiary  and  affiliated  companies.  The  Trus¬ 
tees  of  the  debtor  are  constantly  engaged  in 
construction  and  repair  work  on  the  property 
of  subsidiary  and  affiliated  companies.  Applica¬ 
tions  for  permission  to  perform  this  work  are 
periodically  presented  to  the  reorganization 
court.  If  the  Commission’s  Rule  U-49  is  valid, 
confusion  and  litigation  will  ensue  as  to 
whether  the  performance  of  this  work  consti¬ 
tutes  a  loan  to  an  affiliated  interest  requiring 
S.E.C.  approval  under  section  12(b)  of  the  Pub¬ 
lic  Utility  Holding  Company  Act  (15  U.S.C.A. 
§  79  ( 1 ) ) ,  or  the  performance  of  a  construction 
contract  requiring  approval  under  section  13(b) 
of  that  Act  (15  U.S.C.A.  §  79  (m) ). 

c)  Purchase  of  power  and  rental  of  facilities  from 
affiliated  electric  power  company.  Pittsburgh 
Railways  Company,  Debtor,  purchases  power, 
and  rents  electrical  facilities,  from  its  affiliate, 
Duquesne  Light  Company.  Unless  the  Com¬ 
mission’s  Order  is  stayed,  confusion  and  litiga¬ 
tion  will  ensue  as  to  whether  such  purchases 
and  rentals  require  approval  under  section 
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13(b)  of  the  Holding  Company  Act  (15  U.S.C.A. 
§  79  (m) ) . 

It  appears  probable  that  other  complexities,  in 
addition  to  those  enumerated  above,  will  be  immediately 
injected  into  the  proceeding  by  the  Commission’s  amend¬ 
ment  to  its  rule. 

3.  The  following  points  should  be  noted  concern¬ 
ing  each  of  the  above-mentioned  transactions : 

a)  Each  transaction  may  be  subject  to  regulation 
although  the  Commission  has  never  suggested 
any  reason  why  such  transactions  should  "be 
regulated  by  it. 

b)  Similar  transactions  have  occurred  many  times 
in  the  past  without  S.E.C.  approval.  The  Com¬ 
mission  has  long  failed  to  assert  any  jurisdic¬ 
tion  over  such  transactions,  although  it  has 
been  aware  of  their  occurrence.  No  evil  has 
been  pointed  to  which  now  necessitates  S.E.C. 
approval. 

The  Mandate  of  the  Circuit  Court  of  Appeals 

for  the  Third  Circuit  will  not  be  Impaired 

4.  The  Commission  suggests  (in  paragraphs  10  to 
14  of  its  Objection )  that  a  Stay  would  impair  the  effec¬ 
tiveness  of  the  mandate  of  the  Circuit  Court  of  Appeals 
for  the  Third  Circuit  in  re  Pittsburgh  Railways  Com¬ 
pany,  155  F.  2d  477.  The  Circuit  Court’s  mandate  was 
issued  in  that  case,  however,  without  any  suggestion  by 
the  Court  or  by  the  Commission  that  the  mandate,  in 
order  to  be  effective,  would  have  to  be  implemented  by 
an  amendment  of  the  Commission’s  Rule  U-49(c).  We 
should  like  to  emphasize  a  portion  of  the  Court’s  lan- 
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guage  quoted  by  the  Commission  at  paragraph  10  of 
its  Objections: 

“We  are  very  firm  in  our  conviction  that  this  trans¬ 
portation  system  must  find  a  way  to  work  out  its 
problems  in  court  *  *  (Italics  supplied) 

A  stay  of  an  order  which  was  not  at  all  contem¬ 
plated  when  the  Circuit  Court’s  mandate  was  issued 
could  not  possibly  impair  that  mandate.  On  the  con¬ 
trary,  such  a  stay  would  merely  prevent  the  creation  of 
a  new  complication  in  the  process  of  complying  with 
that  mandate. 

The  Commission’s  Rule  is  Substantive  rather 
than  Procedural 

5.  We  respectfully  disagree,  in  the  light  of  the 
facts  pointed  out  above,  with  the  Commission’s  sugges¬ 
tion  that  its  Order  amending  its  rule  is  merely  pro¬ 
cedural.  As  a  practical  matter,  the  rule  is  of  immediate 
and  vital  concern  to  the  parties  to  the  reorganization. 
The  Supreme  Court  has  held  in  Columbia  Broadcasting 
System  v.  U.S.,  316  U.S.  407,  62  S.  Ct.  (1942),  that  a 
general  rule  promulgated  by  a  Commission  may  effect 
substantive  rights  and  may  be  the  subject  of  immediate 
judicial  review. 

A  Stay  of  the  Commission’s  Order  will  not 
Impede  the  Integration  Proceedings  of  Phila¬ 
delphia  Company 

6.  The  integration  proceedings  involving  Phila¬ 
delphia  Company  under  Section  11  ( b )  ( 2 )  of  the  Holding 
Company  Act  are  already  in  progress.  A  stay  of  the 
Commission’s  Order  amending  Rule  U-49  would  not  im- 
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pede  these  proceedings  in  any  way.  The  Commission’s 
powers  to  deal,  under  the  Public  Utility  Holding  Com¬ 
pany  Act,  with  the  guaranties  of  Philadelphia  Company 
will  not  be  affected  by  its  Order  amending  Rule  U-49  or 
by  a  stay  of  that  Order.  It  should  be  noted  that  two 
separate  proceedings  are  to  be  carefully  distinguished. 
These  are: 

a)  The  integration  proceedings  of  Philadelphia 
Company  under  the  Public  Utility  Holding  Com¬ 
pany  Act.  In  these  proceedings  the  Commission 
may  exercise  its  powers  under  the  Holding  Com¬ 
pany  Act  to  deal  with  the  obligations  incurred 
by  Philadelphia  Company  as  surety. 

b)  The  reorganization  proceedings  of  Pittsburgh 
Railways  Company  under  the  Bankruptcy  Act. 
In  these  proceedings  the  reorganization  Court 
will  deal  with  the  principal  obligations,  some  of 
which  have  been  guaranteed  by  Philadelphia 
Company  as  surety. 

There  is  no  suggestion  that  the  Commission  desires 
to  consolidate  these  proceedings  or  that  it  could  legally 
do  so.  Even  if  it  were  conceded  for  the  sake  of  argument 
that  the  Commission  were  entitled  to  hold  plan  hearings 
with  respect  to  the  Railways  reorganization,  these  hear¬ 
ings  would  still  be  conducted  under  the  Bankruptcy  Act, 
and  the  power  of  the  Commission  to  deal  with  the  ob¬ 
ligations  of  Pittsburgh  Railways  Company  and  its  under- 
liers  would  be  no  greater  than  the  power  now  exercised 
by  the  Bankruptcy  Court  itself.  Furthermore,  as  we 
have  already  pointed  out,  there  appears  to  be  no  likeli¬ 
hood  that  the  Commission  could  possibly  hold  plan  hear¬ 
ings  of  this  kind  prior  to  the  time  when  Philadelphia 


Reply  of  Philadelphia  Company.  197  a 

Company’s  Petition  for  Review  before  this  Court  will  be 
disposed  of.  It  follows  that  stay  of  the  Commission’s 
Order  will  not  impair  the  Commission’s  powers  under 
the  Holding  Company  Act. 

7.  It  is  apparent  that  the  Commission’s  Order  will 
cause  immediate  confusion  and  litigation  with  respect  to 
all  of  the  transactions  described  in  paragraph  2  of  this 
Reply.  As  to  none  of  these  transactions  has  there  been 
shown,  or  even  suggested,  any  need  for  the  Commission’s 
regulation.  On  the  other  hand,  the  sole  transaction  as  to 
which  the  Commission  has  asserted  a  need  for  its  reg¬ 
ulation,  namely,  the  approval  of  a  plan  of  reorganization 
for  Pittsburgh  Railways  Company,  will  not  be  ready  for 
submission  to  the  Commission  until  after  sufficient  time 
has  elapsed  for  this  Court  to  dispose  of  the  pending  Peti¬ 
tion  for  Review.  It  follows,  that  no  harm  can  result 
from  a  stay  of  the  Commission’s  order,  but  that,  on  the 
contrary,  immediate  harm  will  result  if  the  said  Order 
is  not  stayed. 

Wherefore,  Philadelphia  Company  renews  its 
prayer  that  its  Motion  for  Stay  of  the  Securities  and  Ex¬ 
change  Order  entered  February  28,  1947,  amending  the 
Commission  Rule  U-49  ( c ) ,  be  granted.  It  further  prays, 
if  its  Motion  for  Stay  is  not  granted  on  the  face  of  the 
papers,  that  opportunity  for  oral  argument  be  afforded. 

Your  petitioner  desires  to  call  to  the  attention  of 
the  Court  that  this  pleading  does  not  constitute  Peti¬ 
tioner’s  response  to  the  Motion  of  Securities  and  Ex¬ 
change  Commission  to  Dismiss  the  Petitioner’s  Petition 
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for  Review.  A  separate  pleading  in  response  to  the  said 
Motion  to  Dismiss  will  be  filed  by  Petitioner. 

Respectfully  submitted, 

(S)  Thomas  E.  Harris 
Thomas  E.  Harris, 

Munsey  Building, 
Washington,  D.  C. 

Counsel  for  Petitioner. 

Of  Counsel : 

Thomas  J.  Munsch,  Jr. 

C.  Elmer  Bowx 
Philip  A.  Fleger 
435  Sixth  Avenue 
Pittsburgh,  Pennsylvania 


Order  Dated  September  22,  1947  Granting  Petition  of 
City  of  Pittsburgh  for  Leave  to  Intervene. 

On  consideration  of  the  motion  of  the  City  of  Pitts¬ 
burgh  for  leave  to  intervene  herein,  It  is 

Ordered  by  the  Court  that  the  motion  be,  and  it 
is  hereby,  granted. 

Per  Curiam. 

Dated  September  22,  1947. 
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Opinion  Filed  October  8, 1947  Denying  Motion  to  Dismiss 
Petition  for  Review  and  Granting  Prayer  and 
Motion  for  Stay. 

UNITED  STATES  COURT  OF  APPEALS 
District  of  Columbia 

No.  9513 

Philadelphia  Company,  Petitioner 

v. 

Securities  and  Exchange  Commission,  Respondent 

On  motion  to  dismiss  a  petition  for  review  of  an  order 
of  the  Securities  and  Exchange  Commission  and  on 
objections  to  petitioner’s  prayer  and  motion  for  a 
stay  of  the  Commission’s  order  pending  review. 

Argued  April  18, 1947  Decided  October  8, 1947 

Mr.  Thomas  J.  Munsch,  Jr.,  with  whom  Messrs. 
Thomas  E.  Harris  and  C.  Elmer  Brown,  who  entered  ap¬ 
pearances,  and  Mr.  Philip  A.  Fleger,  were  on  the  brief, 
for  petitioner. 

Mr.  Roger  S.  Foster,  Solicitor,  with  whom  Messrs. 
David  Ferber,  Special  Counsel,  Paul  S.  Davis,  Special 
Counsel,  Public  Utilities  Division,  and  Howard  S.  Gutt- 
mann,  of  the  Securities  and  Exchange  Commission,  were 
on  the  brief,  for  respondent. 

Miss  Anne  X.  Alpem  of  the  bar  of  the  Common- 
wealth  of  Pennsylvania,  pro  hoc  vice  by  special  leave  of 
court,  for  the  City  of  Pittsburgh,  intervenor.  Mr.  Charles 
S.  Rhyne  entered  an  appearance  for  the  City  of  Pitts¬ 
burgh,  intervenor. 
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Before  Stephens,  Clark  and  Wilbur  K.  Miller,  Asso¬ 
ciate  Justices. 

Stephens,  Associate  Justice:  This  case  is  before 
the  court  upon  a  motion  by  the  Securities  and  Exchange 
Commission,  hereafter  sometimes  called  the  Commission, 
to  dismiss  a  petition  of  the  Philadelphia  Company,  a 
Pennsylvania  corporation,  hereafter  called  Philadelphia, 
for  review  of  an  “order”  of  the  Commission  revoking 
an  exemption  from  the  provisions  of  the  Public  Utility 
Holding  Company  Act  of  1935,  15  U.  S.  C.  §  79  (1940), 
hereafter  sometimes  referred  to  as  the  Act.  The  case 
presents  also  objections  of  the  Commission  to  the  issu¬ 
ance  of  a  stay  order  pending  disposition  of  the  petition 
for  review.  The  stay  order  is  sought  in  the  prayer  of 
the  petition  and  also  by  a  separate  motion  filed  by  Phila¬ 
delphia.  The  relevant  facts  are  either  alleged  in  the  peti¬ 
tion  for  review  and  admitted,  for  the  purposes  thereof, 
by  the  motion  to  dismiss  ( cf.  American  Sumatra  Tobacco 
Corporation  v.  Securities  and  Exchange  Commission 68 
App.  D.  C.  77,  93  F.  (2d)  236  (1937) ),  or  are  stated  in 
the  brief  of  Philadelphia  and  treated  as  true,  or  not 
denied,  in  the  brief  of  the  Commission.  The  facts  thus 
made  to  appear  are  as  follows: 

Philadelphia,  a  registered  public  utility  holding 
company  under  the  Act,  is  the  owner  of  the  stock  of 
gas,  electric  and  street  railway  subsidiaries.  One  of 
these  is  the  Pittsburgh  Railways  Company,  a  Pennsyl¬ 
vania  corporation,  hereafter  sometimes  called  Pitts¬ 
burgh,  or  the  Debtor.  Until  May  10,  1938,  Pittsburgh 
operated,  as  a  unified  street  railway  system  in  Pitts¬ 
burgh,  Pennsylvania,  and  vicinity,  its  own  properties 
and  also,  pursuant  to  a  system  of  leases,  operating  agree¬ 
ments  and  stock  ownership,  the  properties  of  fifty-three 
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so-called  “underlier”  companies.  Of  the  latter  ten  are 
publicly  controlled  and  are  not  subsidiaries  of  any  regis¬ 
tered  holding  company.  Philadelphia  owns  all  of  the 
stock  of  Pittsburgh  and  of  certain  of  its  underlier  com¬ 
panies,  and  is  also  a  large  creditor  of  Pittsburgh  and  a 
guarantor  of  obligations  substantial  in  amount  of  Pitts¬ 
burgh  and  of  certain  of  its  subsidiaries  and  underliers.i 
In  view  of  Philadelphia’s  ownership  of  Pittsburgh’s 
stock,  Pittsburgh  is  a  “subsidiary”  within  Section  2(a) 
(8)  of  the  Act,  15  U.  S.  C.  §  79b  (a)  (8)  (1940).  Not 
being  an  “electric  utility  company”  or  a  “gas  utility 
company,”  it  is  not  a  “public  utility  company”  within 
the  meaning  of  Section  2(a)  (5)  of  the  Act,  15  U.  S.  C. 
§  79b  (a)  (5)  (1940),  but  it  is  nevertheless,  as  a  “non¬ 
utility  subsidiary”  of  a  registered  holding  company,  sub¬ 
ject  to  the  requirements  of  the  Act  unless  in  some 
manner  exempted  therefrom  by  action  of  the  Commis¬ 
sion. 

On  May  10,  1938,  Pittsburgh  filed  a  voluntary  peti¬ 
tion  for  reorganization  under  Section  77B  of  the  Bank¬ 
ruptcy  Act,  48  Stat.  912  (1934) ,  as  amended  by  49  Stat. 
664  ( 1935 )  and  49  Stat.  965  ( 1935 ) ,  in  the  District  Court 
for  the  Western  District  of  Pennsylvania,  hereafter  re¬ 
ferred  to  as  the  District  Court.  Trustees  were  appointed 
by  the  District  Court  on  June  14  and  since  that  date  they 
have  operated  the  same  properties  as  were  theretofore 
operated  by  Pittsburgh  before  the  initiation  of  the  bank¬ 
ruptcy  proceedings.  In  the  early  stages  of  the  reorgani¬ 
zation  Pittsburgh  and  its  underliers  were  the  subject 
of  exemptions  granted  by  the  Commission  under  Sec- 

1.  The  guarantees  consist  in  part  of  direct  guarantees  of  bonds  and 
in  part  of  guarantees  of  certain  covenants  and  leases  under  which 
Philadelphia  is  obligated  to  pay  interest,  dividends  and  taxes  which  are 
primary  liabilities  or  obligations  of  the  underlier  companies. 
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tion  3  (d)  of  the  Act,  15  U.  S.  C.  §  79c  (d)  (1940),  pro¬ 
viding  that  “The  Commission  may,  by  rules  and  regula¬ 
tions,  conditionally  or  unconditionally  exempt  any  speci¬ 
fied  class  or  classes  of  persons  from  the  obligations, 
duties,  or  liabilities  imposed  upon  such  persons  as  sub¬ 
sidiary  companies  or  affiliates  under  any  provision  or 
provisions  of  this  title  *  *  The  full  text  of  this 
provision  is  set  forth  in  the  margin.2  Exemption  prior 
to  April  1, 1941,  was  by  virtue  of  the  Commission’s  Rule 
U-3D-5  which  relieved  from  the  operation  of  most  of 
the  provisions  of  the  Act  all  subsidiaries  of  registered 
holding  companies  which  were  not  gas  or  electric  utility 
companies,  investment  companies,  service  companies,  or 
holding  companies  thereof.  On  April  1,  1941,  the  Com¬ 
mission  by  Rule  U-49,  also  promulgated  under  Section 
3  (d)  of  the  Act,  narrowed  the  scope  of  the  Rule  U-3D-5 
exemption  but  nevertheless  continued  exemption  from 
the  otherwise  applicable  requirements  of  the  Act  of  cer¬ 
tain  transactions  by  subsidiaries  of  registered  holding 
companies  if  they  were  neither  electric  nor  gas  utility 
companies  and  were  being  reorganized  in  a  United  States 
court,  and  if  the  Commission  had  filed  in  such  court 
notice  of  appearance  pursuant  to  Section  208  of  Chapter 
X  of  the  Bankruptcy  Act,  11  U.S.C.  §  608  (1940) .  Specifi¬ 
cally,  Rule  U-49  so  far  as  here  pertinent  provided : 


2.  “The  Commission  may,  by  rules  and  regulations,  conditionally  or 
unconditionally  exempt  any  specified  class  or  classes  of  persons  from 
the  obligations,  duties,  or  liabilities  imposed  upon  such  persons  as  sub¬ 
sidiary  companies  or  affiliates  under  any  provision  or  provisions  of  this 
title,  and  may  provide  within  the  extent  of  any  such  exemption  such 
specified  class  or  classes  of  persons  shall  not  be  deemed  subsidiary  com¬ 
panies  or  affiliates  within  the  meaning  of  any  such  provision  or  provi¬ 
sions,  if  and  to  the  extent  that  it  deems  the  exemption  necessary  or 
appropriate  in  the  public  interest  or  for  the  protection  of  investors  or 
consumers  and  not  contrary  to  the  purposes  of  this  title.” 
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“Rule  U-49.  Certain  Exemptions  Granted  to  Non- 
uthjty  Subsidiaries. 

“(a)  Companies  exempted. — The  exemptions  pro¬ 
vided  by  this  rule  shall  apply  to  any  subsidiary  of  a 
registered  holding  company  which  subsidiary  is  not — 

( 1 )  A  holding  company, 

(2)  A  public-utility  company, 

(3)  A  company  engaged  in  the  business  of 
performing  services  or  construction  for  or  selling 
goods  to  associate  holding  or  public-utility  com¬ 
panies,  or 

(4)  A  company  controlling,  directly  or  in¬ 
directly,  any  company  specified  in  clauses  (1)  to 
(3)  above. 


“(b)  Exemption  from  sections  6  (a)  and  12  (c). 
— Any  such  subsidiary  company  shall  be  exempt  from 
the  provisions  of  section  6  (a)  of  the  Act  with  respect 
to  the  issuance  or  sale  of  any  securities  to  the  vendor 
of  supplies  or  equipment  for  use  in  the  business  of  such 
subsidiary  company,  and  from  the  provisions  of  any 
rule  under  section  12  (c)  of  the  Act  with  respect  to  the 
acquisition,  redemption  or  retirement  of  any  such 
securities. 

“(c)  Transactions  approved  by  a  reorganization 
court. — Any  such  subsidiary  company  which  is  the  sub¬ 
ject  of  a  proceeding  for  reorganization  in  any  court  of 
the  United  States  in  which  proceeding  the  Commission 
has  filed  a  notice  of  appearance  pursuant  to  section  208 
of  chapter  X  of  the  Bankruptcy  Act,  as  amended,  or 
which  is  a  subsidiary  within  the  meaning  of  section  106 
(13)  of  said  chapter  X,  or  of  section  2  (a)  (8)  of  the 
Public  Utility  Holding  Company  Act,  of  any  such  sub- 


204  a  Opinion  Denying  Motion  to  Dismiss  Petition. 

sidiary  company  which  is  the  subject  of  such  a  proceed¬ 
ing,  shall  be  exempt  from  any  provision  of  the  Act  ap¬ 
plicable  to  the  appointment  of  any  trustee  for  such  com¬ 
pany  or  to  any  transaction  entered  into  with  the  ap¬ 
proval  (direct  or  indirect)  of  such  court:  Provided , 
That  such  transaction  does  not  involve  the  acquisition 
of  any  utility  assets  or  securities  of  any  public-utility 
or  holding  company.”  General  Rules  and  Regulations 
under  the  Public  Utility  Holding  Company  Act  of  1935, 
as  amended  to  and  including  January  1, 1946. 

The  exemption  granted  by  sub-paragraph  (c)  was 
applicable  to  the  Pittsburgh  reorganization  because  the 
Commission  had,  pursuant  to  Section  208  of  Chapter  X 
of  the  Bankruptcy  Act,  filed  in  the  District  Court  notice 
of  appearance  in  the  reorganization  proceeding. 

In  view  of  the  exemptions  successively  afforded  by 
Rules  U-3D-5  and  U-49  (c)  as  above  explained,  the 
following  steps  were  taken  in  the  Pittsburgh  reorgani¬ 
zation  proceeding:  The  trustees  prepared  a  plan  of  re¬ 
organization  covering  not  only  Pittsburgh  itself  but  also 
forty-nine  of  its  underlier  companies,  including  the  ten 
which  were  publicly  controlled  and  were  not  subscribers 
of  any  registered  holding  company.  The  plan  contem¬ 
plated  compliance  with  the  requirements  of  Section  172 
of  the  Bankruptcy  Act,  11  U.  S.  C.  §  572  (1940).  This 
provides  that  “After  the  hearing  as  provided  in  section 
169  or  section  170  [11  U.  S.  C.  §§  569,  570  (1940)]  of 
this  Act,  and  before  the  approval  of  any  plan,  as  pro¬ 
vided  in  section  174  of  this  Act  [11  U.  S.  C.  §  574 
(1940)],  the  judge  may,  if  the  scheduled  indebtedness 
of  the  debtor  does  not  exceed  $3,000,000,  and  shall,  if 
such  indebtedness  exceeds  $3,000,000,  submit  to  the 
Securities  and  Exchange  Commission  for  examination 
and  report  the  plan  or  plans  which  the  judge  regards  as 
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worthy  of  consideration.  Such  report  shall  he  advisory 
only (Italics  supplied)  The  plan,  in  view  of  the  ex¬ 
emptions,  contained  no  provision  for  submission  to  the 
Commission  under  Section  11  (f)  of  the  Holding  Com¬ 
pany  Act,  15  U.  S.  C.  §  79k  (f)  (1940),  providing  that 
in  any  proceeding  of  a  court  of  the  United  States  in 
which  a  receiver  or  trustee  is  appointed  for  a  registered 
holding  company  or  any  subsidiary  thereof  “a  reorgani¬ 
zation  plan  for  a  registered  holding  company  or  any  sub¬ 
sidiary  company  thereof  shall  not  become  effective  un¬ 
less  such  plan  shall  have  been  approved  by  the  Com¬ 
mission  after  opportunity  for  hearing  prior  to  its  sub¬ 
mission  to  the  court.  *  *  *”  (Italics  supplied)3 

3.  The  full  text  of  the  section  is: 

“(f)  In  any  proceeding  in  a  court  of  the  United  States,  whether 
under  this  section  or  otherwise,  in  which  a  receiver  or  trustee  is  ap¬ 
pointed  for  any  registered  holding  company,  or  any  subsidiary  company 
thereof,  the  court  may  constitute  and  appoint  the  Commission  as  sole 
trustee  or  receiver,  subject  to  the  directions  and  orders  of  the  court, 
whether  or  not  a  trustee  or  receiver  shall  theretofore  have  been  ap¬ 
pointed,  and  in  any  such  proceeding  the  court  shall  not  appoint  any  per¬ 
son  other  than  the  Commission  as  trustee  or  receiver  without  notifying 
the  Commission  and  giving  it  an  opportunity  to  be  heard  before  making 
any  such  appointment.  In  no  proceeding  under  this  section  or  otherwise 
shall  the  Commission  be  appointed  as  trustee  or  receiver  without  its  ex¬ 
press  consent.  In  any  such  proceeding  a  reorganization  plan  for  a 
registered  holding  company  or  any  subsidiary  company  thereof  shall  not 
become  effective  unless  such  plan  shall  have  been  approved  by  the  Com¬ 
mission  after  opportunity  for  hearing  prior  to  its  submission  to  the 
court.  Notwithstanding  any  other  provision  of  law  any  such  reorganiza¬ 
tion  plan  may  be  proposed  in  the  first  instance  by  the  Commission  or, 
subject  to  such  rules  and  regulations  as  the  Commission  may  deem 
necessary  or  appropriate  in  the  public  interest  or  for  the  protection  of 
investors,  by  any  person  having  a  bona  fide  interest  (as  defined  by  the 
rules  and  regulations  of  the  Commission)  in  the  reorganization.  The 
Commission  may,  by  such  rules  and  regulations  or  order  as  it  may  deem 
necessary  or  appropriate  in  the  public  interest  or  for  the  protection  of 
investors  or  consumers,  require  that  any  or  all  fees,  expenses,  and 
remuneration,  to  whomsoever  paid,  in  connection  with  any  reorganiza¬ 
tion,  dissolution,  liquidation,  bankruptcy,  or  receivership  of  a  registered 
holding  company  or  subsidiary  company  thereof,  in  any  such  proceeding, 
shall  be  subject  to  approval  by  the  Commission.’'  (Italics  supplied) 
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The  plan  was,  however,  pursuant  to  Section  178  of  the 
Bankruptcy  Act,  11  U.  S.  C.  §  578  (1940),  submitted  to 
the  Pennsylvania  Public  Utility  Commission,  hereafter 
referred  to  as  the  Pennsylvania  Commission,  and,  after 
a  hearing,  was  on  January  12,  1942,  approved  thereby. 
The  Securities  and  Exchange  Commission  through  its 
counsel  took  a  position  before  the  Pennsylvania  Com¬ 
mission  adversary  to  the  plan  but  made  no  assertion  of 
jurisdiction  under  the  Holding  Company  Act.  As  ap¬ 
proved  by  the  Pennsylvania  Commission  the  plan  was 
filed  with  the  District  Court  on  March  17,  1942,  without 
prior  submission  to  the  Securities  and  Exchange  Com¬ 
mission.  Litigation  then  ensued  in  the  District  Court  on 
the  question  of  that  court’s  jurisdiction  with  respect  to 
Pittsburgh’s  underlier  companies.  This  culminated  in 
a  decision  by  the  United  States  Court  of  Appeals  for 
the  Third  Circuit  (In  re  Pittsburgh  Railways  Company , 
155  F.  (2d)  477  (1946),  cert,  denied ,  329  U.  S.  731 
(1946) )  holding  that  the  District  Court  had  jurisdiction 
over  the  Pittsburgh  transportation  system  as  a  unit, 
including  the  uhderliers,  notwithstanding  that  some  of 
them  were  not  subsidiaries  of  any  registered  holding 
company  and  notwithstanding  that  some  of  them  were 
( according  to  the  opinion  in  that  case )  solvent.  In  that 
litigation  neither  the  courts  nor  the  parties  took  into 
consideration  the  possibility  of  assertion  by  the  Com¬ 
mission  of  jurisdiction  over  Pittsburgh  and  its  underlier 
companies.  The  routine  administration  of  the  Debtor’s 
estate  proceeded,  in  view  of  the  exemptions  afforded  by 
Rules  U-3D-5  and  U-49  (c),  without  reference  to  the 
jurisdiction  of  the  Commission,  except  as  recognized  by 
Section  172  of  the  Bankruptcy  Act,  11  U.  S.  C.  §  572 
(1940),  providing,  as  above  stated,  for  an  advisory  re- 
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port,  and  proceeded  without  the  necessity  of  securing 
Commission  approval  by  applications  to  it  under  the 
Holding  Company  Act.  Transactions  were  entered  into 
which  might  have  been  differently  considered  if  the 
Commission’s  jurisdiction  -with  reference  to  similar 
future  transactions  had  been  envisaged  by  the  trustees. 
Philadelphia,  the  District  Court,  the  Pennsylvania  Com¬ 
mission,  and  the  trustees  of  the  Debtor,  took  important 
action  and  expended  large  sums  of  money  in  reliance 
upon  the  exemptions  from  the  Holding  Company  Act. 

In  this  posture  of  the  reorganization  in  the  District 
Court  the  Commission  amended  Rule  U-49  (c).  In  so 
doing  it  purported  to  act  under  Section  3  (d)  of  the  Act, 
15  U.  S.  C.  §  79c  (d)  (1940),  printed  above,  and  also 
under  Section  20  (a)  of  the  Act,  15  U.  S.  C.  §  79t  (a) 
(1940),  to  the  effect  that  “The  Commission  shall  have 
authority  from  time  to  time  to  make,  issue,  amend,  and 
rescind  such  rules  and  regulations  and  such  orders  as  it 
may  deem  necessary  or  appropriate  to  carry  out  the 
provisions  of  this  title  *  *  *,”  and  also  under  Section 
20  (c)  of  the  Act,  15  U.  S.  C.  §  79t  (c)  (1940),  provid¬ 
ing  that  “The  rules  and  regulations  of  the  Commission 
shall  be  effective  upon  publication  in  the  manner  which 
the  Commission  shall  prescribe.  For  the  purpose  of  its 
rules,  regulations,  or  orders  the  Commission  may  classify 
persons  and  matters  within  its  jurisdiction  and  prescribe 
different  requirements  for  different  classes  of  persons 
or  matters.  Orders  of  the  Commission  under  this  title 
shall  be  issued  only  after  opportunity  for  hearing.” 
The  Commission  first  published,  on  November  25,  1946, 
as  Holding  Company  Release  No.  7011,  “Notice  of  Pro¬ 
posed  Rule  Amending  Rule  U-49  (c)  Under  the  Public 
Utility  Holding  Company  Act  of  1935.”  This  notice 


208  a  Opinion  Denying  Motion  to  Dismiss  Petition. 

granted  leave  to  file  ‘‘data,  views  and  comments.”  Phila¬ 
delphia  timely  requested  a  hearing  on  the  proposed 
amendment  so  conducted  as  to  apprize  all  parlies  of  the 
facts  upon  which  a  decision  to  adopt  the  proposed  amend¬ 
ment  to  Rule  U-49  might  be  predicated  and  as  to  permit 
cross-examination  of  witnesses,  introduction  of  rebuttal 
evidence  by  any  interested  party,  as  to  apprize  each 
party  of  the  data,  views,  comments  and  evidence  of  the 
other  parties,  and  as  to  afford  a  stenographic  record  of 
the  evidence  in  support  of  and  in  opposition  to  the  pro¬ 
posed  amendment.4  This  request  was  denied  by  the 
Commission.  The  latter,  after  permitting  Philadelphia 
to  make  oral  argument,  adopted  on  February  28,  1947, 
the  amendment  to  Rule  U-49  (c),  the  lawfulness  of 
which  Philadelphia,  by  virtue  of  the  petition  in  the  in¬ 
stant  proceeding,  seeks  to  review.  The  text  of  the  Com¬ 
mission’s  action  is  as  follows : 

“The  Securities  and  Exchange  Commission,  acting 
pursuant  to  the  authority  conferred  upon  the  Commis¬ 
sion  by  the  Public  Utility  Holding  Company  Act  of  1935, 
particularly  Sections  3  (d),  20  (a)  and  20  (c)  thereof, 
and  deeming  such  action  necessary  for  the  exercise  of 
the  functions  vested  in  it  and  necessary  and  appropriate 
in  the  public  interest  and  for  the  protection  of  investors, 
hereby  amends  Rule  U-49  (c)  by  substituting  a  semi¬ 
colon  for  the  period  at  the  end  thereof  and  adding  the 
following : 

4.  Philadelphia  requested  such  a  hearing  under  the  theory  that  the 
proposed  action  of  the  Commission,  although  clothed  in  the  language  of 
rule  making,  was  directed  only  to  the  Pittsburgh  reorganization.  It 
sought  therefore  the  type  of  hearing  contemplated  for  the  exercise  of  the 
Commission’s  adjudicatory,  not  its  rule  making,  powers,  t.e.,  a  hearing 
of  the  character  contemplated  by  Sections  19  and  24  (a)  of  the  Act,  15 
U.  S.  C.  §§  79s,  79x  (a)  (1940). 
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* Provided  further,  that  this  paragraph  shall  be 
inapplicable  to  any  subsidiary  company  which  is  the 
subject  of  reorganization  proceedings  (or  any  sub¬ 
sidiary  of  such  subsidiary  company  within  the 
meaning  of  Section  106  (13)  of  said  Chapter  X  or 
of  Section  2  (a)  (8)  of  the  Public  Utility  Holding 
Company  Act),  where  such  subsidiary  company,  or 
any  subsidiary  thereof,  is  the  issuer  of  any  securi¬ 
ties,  or  is  the  obligor  on  any  obligations,  which 
have  been  guaranteed  or  assumed  by  any  registered 
holding  company/ 

“This  amendment  to  Rule  U-49  (c)  shall  become 
effective  30  days  from  the  date  hereof. 

“February  28,  1947” 

The  full  text  of  Rule  U-49  (c)  as  amended  is  set  forth 
in  the  margin.5 


5  “(c)  Transactions  approved  by  a  reorganization  court. — Any  such 
subsidiary  company  which  is  the  subject  of  a  proceeding  for  reorganiza¬ 
tion  in  any  court  of  the  United  States  in  which  proceeding  the  Commis¬ 
sion  has  filed  a  notice  of  appearance  pursuant  to  section  208  of  Chapter 
X  of  the  Bankruptcy  Act,  as  amended,  or  which  is  a  subsidiary  within 
the  meaning  of  section  106  (13)  of  said  Chapter  X,  or  of  section  2  (a) 
(8)  of  the  Public  Utility  Holding  Company  Act,  of  any  such  subsidiary 
company  which  is  the  subject  of  such  a  proceeding,  shall  be  exempt  from 
any  provision  of  the  Act  applicable  to  the  appointment  of  any  trustee 
for  such  company  or  to  any  transaction  entered  into  with  the  approval 
(direct  or  indirect)  of  such  court:  Provided,  That  such  transaction 
does  not  involve  the  acquisition  of  any  utility  assets  or  securities  of  any 
public-utlity  or  holding  company;  Provided  further,  that  this  paragraph 
shall  be  inapplicable  to  any  subsidiary  company  which  is  the  subject  of 
reorganization  proceedings  (or  any  subsidiary  of  such  subsidiary  com¬ 
pany  within  the  meaning  of  Section  106  (13)  of  said  Chapter  X  or  of 
Section  2  (a)  (8)  of  the  Public  Utility  Holding  Company  Act),  where 
such  subsidiary  company,  or  any  subsidiary  thereof,  is  the  issuer  of  any 
securities,  or  is  the  obligor  on  any  obligations,  which  have  been  guaran¬ 
teed  or  assumed  by  any  registered  holding  company." 
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Since  as  above  stated  Philadelphia  is  the  guarantor 
of  obligations  of  Pittsburgh  and  certain  of  its  sub¬ 
sidiaries  and  underlier  companies,  the  effect  of  the 
amendment,  if  valid,  is  to  revoke  the  exemption  thereto¬ 
fore  granted  Pittsburgh  by  Rule  U-49  ( c ) .  The  revoca¬ 
tion  concededly  affected  the  Pittsburgh  reorganization 
alone.  The  Commission  said  in  its  “Memorandum  of 
Views  of  the  Commission  Accompanying  Adoption  of 
Rule  Amending  Rule  U-49  (c)”:  “*  *  *  As  far  as 

we  are  aware  that  exemptive  rule  [Rule  U-49  (c)  prior 
to  the  amendment]  now  affects  only  reorganization  pro¬ 
ceedings  of  Pittsburgh  Railways  Company  and  its  re¬ 
lated  companies  and  one  other  group  of  companies,  com¬ 
monly  called  the  Inland  group.  The  proposed  amendment 
does  not  affect  the  Inland  group  which  has  no  guarantee 
relationships  with  its  parents.  *  *  *” 

In  consequence  of  this  revocation,  if  valid,  of  the 
exemptions  theretofore  afforded  by  Rule  U-49  ( c ) ,  the 
Pittsburgh  reorganization  is  subjected  to  the  impact  of 
Section  11  of  the  Holding  Company  Act,  15  U.  S.  C.  §  79k 
(1940).  As  a  result  the  District  Court  will  no  longer 
have  authority  to  approve  a  reorganization  plan  as  sub¬ 
mitted  to  it  by  the  trustees,  subject  only  to  an  advisory 
report  of  the  Commission  as  provided  in  Section  172  of 
the  Bankruptcy  Act,  11  U.  S.  C.  §  572  (1940).  As  ap¬ 
pears  from  the  terms  of  Section  11  (f )  of  the  Holding 
Company  Act  set  forth  above  the  plan  cannot  be  made 
effective  by  the  District  Court  unless  it  has  been  ap¬ 
proved  by  the  Commission  after  opportunity  for  hear¬ 
ing  prior  to  its  submission  to  the  court.  And  not  only 
will  the  Pittsburgh  reorganization  be  brought  within 
the  ambit  of  Section  11  (f),  but  also  as  a  result  of  the 
revocation  of  the  exemption,  if  valid,  the  reorganization 
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and  the  administration  of  the  Debtor’s  estate  will,  or 
may  be,  subject  to  the  operation  of  all  provisions  of  the 
Holding  Company  Act  relating  to  subsidiaries  of  regis¬ 
tered  holding  companies.  Such  provisions,  if  apparently 
applicable  to  particular  transactions  occurring  or  re¬ 
lationships  existing  in  the  course  of  the  reorganization, 
must  either  be  complied  with  or  their  applicability  liti¬ 
gated  before  the  Commission.  Thus  the  trustees  of  Pitts¬ 
burgh  have  under  consideration  the  purchase  of  new 
street  cars  by  means  of  the  issuance  of  car  trust  securi¬ 
ties.  Unless  these  are  to  be  issued  to  the  vendor  and  are 
thus  brought  within  the  exemption  of  sub-paragraph 
(b)  of  Rule  U-49  set  forth  above,  the  trustees  must 
either  comply  with  the  provisions  of  Sections  6  and  7 
of  the  Act,  15  U.  S.  C.  §§  79f  and  79g  (1940),  forbidding 
any  registered  holding  company  or  subsidiary  to  issue 
or  sell  securities  except  in  accordance  with  a  declaration 
made  effective  by  the  Commission,  or  they  must  litigate 
the  applicability  of  those  provisions.  The  trustees  are 
engaged  in  construction  and  repair  work  on  the  property 
of  subsidiary  and  affiliated  companies.  They  must  there¬ 
fore  either  satisfy  the  requirements  of  Section  12  (b) 
of  the  Act,  15  U.  S.  C.  §  791  (b)  (1940),  making  it  un¬ 
lawful  for  a  subsidiary  to  lend  or  in  any  manner  extend 
its  credit  to  a  company  in  the  same  holding  company 
system  in  contravention  of  rules,  regulations  or  orders 
of  the  Commission,  or  litigate  the  question  whether  that 
section  applies  to  such  construction  and  repair  work;  or 
the  trustees  must,  in  respect  of  this  work  as  the  per¬ 
formance  of  a  construction  contract  for  an  associate 
company,  either  comply  -with  the  requirements  of  Sec¬ 
tion  13  (b),  15  U.  S.  C.  §  79m  (b)  (1940),  forbidding  a 
subsidiary  of  a  registered  holding  company  to  enter  into 
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or  take  steps  in  the  performance  of  “any  service,  sales, 
or  construction  contract”  except  in  accordance  with  such 
terms  and  conditions  and  subject  to  such  limitations  and 
prohibitions  as  the  Commission  by  rules  and  regulations 
or  order  shall  prescribe,  or  litigate  before  the  Commis¬ 
sion  the  applicability  of  those  requirements.  Pittsburgh 
purchases  power  and  rents  electrical  facilities  from  an 
affiliate.  On  this  account  the  trustees  must  either  comply 
with  the  requirements  of  Section  13  (b)  of  the  Act  or 
litigate  before  the  Commission  their  applicability. 
Philadelphia  holds  bonds  and  other  evidences  of  in¬ 
debtedness  of  Pittsburgh  and  its  underliers.  These  con¬ 
tractual  relationships  will,  in  consequence  of  the  revo¬ 
cation,  if  valid,  of  the  exemption  theretofore  afforded 
by  Rule  U-49  ( c ) ,  be  subjected  to  the  impact  of  Section 
6  (a)  (2)  of  the  Act,  15  U.  S.  C.  §  79f  (a)  (2)  (1940), 
making  it  unlawful  for  subsidiaries  “to  exercise  any 
privilege  or  right  to  alter  the  priorities,  preferences, 
voting  power,  or  other  voting  rights  of  the  holders  of 
an  outstanding  security  of  such  company”  except  in  ac¬ 
cordance  with  a  declaration  made  effective  by  order  of 
the  Commission  under  Section  7  of  the  Act,  15  U.  S.  C. 
§  79g  ( 1940 ) .  Pittsburgh  as  a  subsidiary  and  its  under¬ 
liers  will  also  be  subject  to  the  provisions  of  Section  12 
(c)  of  the  Act,  15  U.  S.  C.  §  791  (c)  (1940),  forbidding 
a  subsidiary  company  “to  declare  or  pay  any  dividend 
on  any  security  of  such  company  or  to  acquire,  retire, 
or  redeem  any  security  of  such  company”  except  in  com¬ 
pliance  with  the  rules  and  regulations  and  orders  of  the 
Commission.  This  affects  the  existing  contractual  re¬ 
lations  of  Philadelphia  with  Pittsburgh  and  its  under¬ 
liers.  Finally,  in  consequence  of  the  revocation,  if  valid, 
of  the  exemption,  limitations  will  be  imposed  by  the 
Holding  Company  Act  upon  the  negotiation  or  entry  of 
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contractual  relations  between  Pittsburgh  and  its  under¬ 
lies  and  Philadelphia  and  its  subsidiaries — this  by 
virtue  of  the  provisions  of  Section  12  (g)  of  the  Act, 
15  U.  S.  C.  §  791  (g)  (1940) ,  providing  in  part:  “It  shall 
be  unlawful  *  *  *  for  any  affiliate  *  *  *  of  any 
registered  holding  company  or  any  subsidiary  company 
thereof  *  *  *  to  negotiate,  enter  into,  or  take  any 

step  in  the  performance  of  any  transaction  not  other¬ 
wise  unlawful  under  this  title,  with  any  such  company 
of  which  it  is  an  affiliate,  in  contravention  of  such  rules 
and  regulations  or  orders  regarding  reports,  accounts, 
costs,  maintenance  of  competitive  conditions,  disclosure 
of  interest,  duration  of  contracts,  and  similar  matters 
as  the  Commission  deems  necessary  or  appropriate  to 
prevent  the  circumvention  of  the  provisions  of  this 
title.” 

Section  29  (g)  of  the  Act,  15  U.S.C.  §  79z-3  (1940), 
provides  criminal  penalties  for  wilful  violation  of  the 
requirements  thereof. 

No  hearings  before  the  Commission  for  approval  of 
a  plan  pursuant  to  Section  11  (f )  of  the  Act,  15  U.  S.  C. 
§  79k  (f)  (1940),  have  been  ordered. 

On  December  5,  1946,  the  Commission  instituted 
integration  proceeding  under  Section  11  (b)  (2)  of  the 
Act,  15  U.  S.  C.  §  79k  (b)  (2)  (1940),  with  respect  to 
Philadelphia  and  its  subsidiaries.  After  the  filing  of 
answers,  hearings  were  begun  in  those  proceedings  on 
February  25,  1947,  but  have  not  yet  been  completed. 
The  conduct  of  the  integration  proceedings  is  not  called 
into  question  by  the  petition  for  review  now  before  this 
court. 

The  petition  of  Philadelphia  for  review  of  the  Com¬ 
mission’s  “order”  revoking  the  exemption  afforded  Pitts- 
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burgh  by  Rule  U-49  ( c )  asserts  that  such  “order”  is  in¬ 
valid  as  without  statutory  authority,  as  arbitrary,  and 
as  having  been  arrived  at  under  an  erroneous  burden 
of  proof  with  respect  to  the  prerequisites  for  such 
“order.”  Particularizing:  The  petition  asserts  that  the 
“order”  is  without  statutory  authority  in  that  it  applies 
in  fact  to  the  single  reorganization  proceeding  involv¬ 
ing  Pittsburgh  and  its  underlier  companies  and  in  that 
an  adequate  hearing  on  the  Commission’s  proposal  to 
adopt  an  amendment  to  Rule  U-49  ( c )  was  denied  Phila¬ 
delphia.  The  petition  asserts  that  the  “order”  is  arbi¬ 
trary:  (a)  in  creating  among  subsidiaries  of  a  regis¬ 
tered  holding  company  a  classification  without  reason¬ 
able  basis — since  the  Commission’s  “order”  although 
general  in  terms  applies  in  fact  only  to  the  single  Pitts¬ 
burgh  reorganization  proceeding;  (b)  because  issued 
after  Philadelphia,  the  District  Court,  the  Pennsylvania 
Commission,  and  the  trustees  of  Pittsburgh  had  taken 
important  action,  and  after  Philadelphia  and  the  trus¬ 
tees  had  expended  large  sums  of  money,  in  reliance  upon 
the  exemption;  (c)  because  without  statutory  basis  in 
that  the  reorganization  plan  will  deal  with  the  properties 
of  publicly  owned  companies  which  are  not  subsidiaries 
of  a  registered  holding  company;  in  that  many  of  the 
underlier  companies  of  Pittsburgh  are  not  the  issuers 
of  obligations  guaranteed  or  assumed  by  Philadelphia 
and  as  a  result  the  Commission’s  jurisdiction  in  view  of 
the  terms  of  the  revocation  of  the  exemption  will  attach 
only  to  a  part  of  the  companies  comprised  within  the 
reorganization  plan ;  in  that  the  reorganization  plan  was 
submitted  to  the  District  Court  prior  to  the  Commis¬ 
sion’s  “order”;  in  that  Section  11  (f)  of  the  Holding 
Company  Act,  15  U.  S.  C.  §  79k  (f)  (1940),  has  been 
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superseded  and  repealed  by  implication  by  amendments 
to  the  Bankruptcy  Act;  in  that  the  trustees  were  ap¬ 
pointed  by  the  District  Court  prior  to  the  time  when 
Philadelphia  registered  with  the  Commission  as  a  hold¬ 
ing  company;  in  that  the  Commission’s  “order”  is  for 
the  purpose  of  putting  the  Commission  in  a  quasi¬ 
judicial  position  with  respect  to  the  Pittsburgh  re¬ 
organization  plan  notwithstanding  that  the  Commission 
prior  to  the  issuance  of  the  “order”  had  in  proceedings 
before  the  Pennsylvania  Commission  adopted  an  ad¬ 
versary  position  with  respect  to  the  plan  approved  by 
that  Commission;  and  in  that  the  Commission’s  “order” 
will  improperly  multiply  regulatory  approvals  required 
for  the  Pittsburgh  reorganization  plan.  The  asserted 
error  with  respect  to  burden  of  proof  is  in  the  Commis¬ 
sion’s  imposing  upon  Philadelphia  the  burden  of  demon¬ 
strating  that  the  proposed  amendment  should  not  be 
made  when,  according  to  the  contention  of  Philadelphia, 
the  Commission  should  itself  sustain  the  burden  of  prov¬ 
ing  the  prerequisites  to  its  proposed  “order”  of  revoca¬ 
tion  of  the  exemption  afforded  by  Rule  U-49(c). 

We  do  not  now  pass  upon  the  points  thus  made  in 
Philadelphia’s  petition  against  the  validity  of  the  Com¬ 
mission’s  “order.”  The  only  questions  now  before  the 
court  under  the  Commission’s  motion  to  dismiss  the 
petition  for  review  and  its  objections  to  a  stay  order 
are:  L  Is  the  “order”  of  the  Commission  of  February 
28,  1947,  amending  Rule  U-49  (c)  reviewable;  if  the 
answer  to  that  question  is  in  the  affirmative,  then 
EE.  Should  a  stay  of  the  Commission’s  “order”  be  made 
pending  the  disposition  of  the  petition  for  review. 

Philadelphia  contends  that  the  Commission’s  action 
in  amending  Rule  U-49  (c)  in  the  manner  above  de- 
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scribed  is  reviewable  as  an  “order”  under  Section  24 
(a)  of  the  Holding  Company  Act,  15  U.S.C.  §  79x  (a) 
(1940),  and  that  it  is  reviewable  also  under  Sections 
10  (a)  and  2  (g)  of  the  Administrative  Procedure  Act, 
Pub.  L.  No.  404,  79th  Cong.,  2d  Sess.  (June  11,  1946), 

5  U.  S.  C.  A.  §§  1009  (a),  1001  (g)  (Supp.  1946).  In 
the  view  we  take  it  is  not  necessary  to  consider  the 
latter. 

Section  24  (a)  of  the  Holding  Company  Act  pro¬ 
vides: 

(a)  Any  person  or  party  aggrieved  by  an  order 
issued  by  the  Commission  under  this  title  may  obtain  a 
review  of  such  order  in  the  circuit  court  of  appeals  of 
the  United  States  within  any  circuit  wherein  such  per¬ 
son  resides  or  has  his  principal  place  of  business,  or  in 
the  United  States  Court  of  Appeals  for  the  District  of 
Columbia,  by  filing  in  such  court,  within  sixty  days 
af  ter  the  entry  of  such  order,  a  written  petition  praying 
that  the  order  of  the  Commission  be  modified  or  set 
aside  in  whole  or  in  part  *  *  *. 

In  view  of  the  fact  that  Philadelphia  is  an  owner  of 
stock  and  a  guarantor  of  obligations  and  securities  of 
Pittsburgh  and  its  underliers,  and  in  view  of  the  ruling 
of  the  Supreme  Court  in  American  Power  Co.  v.  Securi¬ 
ties  and  Exchange  Commission ,  325  U.  S.  385  (1945), 
the  Commission  does  not  question  that  Philadelphia  is 
a  “person  or  party  aggrieved”  by  the  “order”  of  the 
Commission.  But  it  urges,  in  support  of  its  motion  to 
dismiss  the  petition  for  review,  that  its  action  in  re¬ 
voking  the  exemption  afforded  by  Rule  U-49(c)  is  dis¬ 
cretionary  in  character  and  that  the  petition  presents 
no  substantial  question  as  to  action  by  the  Commission 
in  excess  of  statutory  power;  that  the  action  of  the 
Commission  is  of  interlocutory  character  and  for  that 
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reason  not  reviewable ;  and  that  the  action  of  the  Com¬ 
mission  is  not  an  “order”  subject  to  review  under  Sec¬ 
tion  24  (a)  of  the  Act. 

For  the  reasons  set  forth  below  we  think  the  Com¬ 
mission’s  motion  to  dismiss  the  petition  for  review  must 
be  denied  and  a  stay  granted. 

I 

In  Rochester  Telephone  Corporation  v.  United 
States,  307  U.  S.  125  (1939)  the  Supreme  Court  exor¬ 
cised  the  doctrine  of  “negative  orders”  and  carefully 
delineated  and  explained  the  criteria  for  determining 
the  reviewability  of  the  action  of  administrative  agen¬ 
cies.  The  Court  said  that  “considerations  of  policy  for 
which  the  notions  of  ‘negative’  and  ‘affirmative’  orders 
were  introduced  [as  criteria  for  reviewability  of  orders], 
are  completely  satisfied  by  proper  application  of  the 
combined  doctrines  of  primary  jurisdiction  and  admin¬ 
istrative  finality  *  *  (307U.  S.  at  142)  Under  the 

doctrine  of  primary  jurisdiction  “matters  which  call  for 
technical  knowledge  *  *  *  must  first  be  passed  upon 
by  the  *  *  *  [administrative  agency]  before  a  court 
can  be  invoked.”  Under  the  doctrine  of  administrative 
finality  “the  range  of  issues  open  to  review”  involves 
only  “questions  affecting  constitutional  power,  statutory 
authority  and  the  basic  prerequisites  of  proof  *  *  * 
(307  U.  S.  at  139-40)  In  the  Rochester  Telephone  case 
the  Federal  Communications  Commission  had  issued 
orders  requiring  all  telephone  carriers  subject  to  the 
Communications  Act  of  1934  to  file  schedules  of  their 
charges,  copies  of  contracts  with  other  telephone  car¬ 
riers,  information  concerning  corporate  and  service 
history,  relations  with  affiliates,  and  use  of  franks  and 
passes.  Section  203  (e)  of  the  Communications  Act 


218  a  Opinion  Denying  Motion  to  Dismiss  Petition. 

subjected  to  penalties  carriers  which  failed  or  refused 
to  comply  with  such  an  order.  The  Rochester  Telephone 
Corporation,  failing  to  respond  to  the  orders  was  re¬ 
quired  by  the  Commission  to  show  cause  why  it  should 
not  do  so.  Rochester  answered  claiming  to  be  outside 
the  requirements  of  the  Act  as,  within  Section  2  (b) 
thereof,  a  mere  connecting  carrier  not  under  the  control 
of  another.  On  this  issue  hearings  were  held  and  the 
Commission  through  its  Telephone  Division  sustained 
the  findings  of  its  chief  examiner  and  determined  that 
Rochester  was  under  the  “control”  of  the  New  York 
Telephone  Company.  Accordingly  the  Commission  or¬ 
dered  Rochester  classified  “as  subject  to  all  common 

i 

carrier  provisions  of  the  Communications  Act  of  1934, 
and,  therefore,  subject  to  all  orders  of  the  Telephone 
Division.”  (307  U.  S.  at  128)  To  review  this  order 
Rochester  filed  a  bill  under  the  Urgent  Deficiencies  Act 
of  October  22,  1913,  28  U.  S.  C.  §§  45,  47  a  (1940),  as 
extended  by  Section  402  (a)  of  the  Federal  Communica¬ 
tions  Act,  the  terms  of  which  are  set  forth  in  the 
margin.  6  A  three- judge  district  court  sustained  the 
Commission’s  action  on  the  merits  and  dismissed  the 
bill.  On  appeal  to  the  Supreme  Court  by  Rochester  the 
Government,  although  it  supported  the  court’s  decree 
on  the  merits,  urged  that  under  the  doctrine  of  “nega¬ 
tive  orders”  the  Commission’s  order  was  not  reviewable. 


6.  “(a)  The  provisions  of  the  Act  of  October  22,  1913,  c.  32,  (38 
Stat.  219),  relating  to  the  enforcing  or  setting  aside  of  the  orders  of  the 
Interstate  Commerce  Commission,  are  hereby  made  applicable  to  suits 
to  enforce,  enjoin,  set  aside,  annul,  or  suspend  any  order  of  the  Com¬ 
mission  xinder  this  chapter  (except  any  order  of  the  Commission  grant¬ 
ing  or  refusing  an  application  for  a  construction  permit  for  a  radio 
station,  or  for  a  radio  station  license,  or  for  renewal  of  an  existing 
radio  station  license,  or  for  modification  of  an  existing  radio  station 
license,  or  suspending  a  radio  operator’s  license),  and  such  suits  are 
hereby  authorized  to  be  brought  as  provided  in  that  Act.” 
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The  Court  ruled  in  view  of  the  doctrines  of  primary 
jurisdiction  and  administrative  finality  that  the  order 
was  reviewable,  although  it  too  sustained  the  Commis¬ 
sion’s  action  on  the  merits,  and  accordingly  affirmed  the 
decree.  The  Court  held  that  the  order  was  “not  a  mere 
abstract  declaration  regarding  the  status  of  the  Roches¬ 
ter  under  the  Communications  Act,  nor  was  it  a  stage 
in  an  incomplete  process  of  administrative  adjudication. 
The  contested  order  determining  the  status  of  the 
Rochester  necessarily  and  immediately  carried  direction 
of  obedience  to  previously  formulated  mandatory  orders 
addressed  generally  to  all  carriers  amenable  to  the 
Commission's  authority.  Into  this  class  of  carriers  the 
order  under  dispute  covered  the  Rochester,  and  by  that 
fact,  in  conjunction  with  the  other  orders,  made  de¬ 
termination  of  the  status  of  the  Rochester  a  reviewable 
order  of  the  Commission.”  (307  U.  S.  at  143-4) 

We  think  the  “order”  of  the  Securities  and  Ex¬ 
change  Commission  in  the  instant  case  comparable  so 
far  as  its  reviewability  is  concerned  to  the  order  of  the 
Federal  Communications  Commission  in  the  Rochester 
Telephone  case,  and  that  in  this  case  as  in  that  the 
doctrines  of  primary  jurisdiction  and  administrative 
finality  are  satisfied.  Just  as  the  order  in  the  Rochester 
Telephone  case  subjected  Rochester  to  the  impact  of 
the  Communications  Act  and  all  pertinent  orders  issued 
by  the  Commission  thereunder,  so  in  the  instant  case 
the  “order”  of  the  Securities  and  Exchange  Commission 
subjects  Pittsburgh  and  the  reorganization  proceeding, 
theretofore  exempted  therefrom,  to  the  impact  of  the 
provisions  of  the  Holding  Company  Act  and  to  orders 
of  the  Commission  carrying  the  same  into  effect — all  as 
more  particularly  described  in  the  statement  of  facts 
set  forth  at  the  outset  of  this  opinion.  The  order  in 
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the  Rochester  Telephone  case  determined  the  status  of 
Rochester  as  a  controlled  carrier.  Similarly  the  Com¬ 
mission’s  order  here  determines  the  status  of  Pittsburgh 
as  a  subsidiary  subject  to  the  Act,  Pittsburgh  having, 
before  the  “order,”  been  by  exemption  a  subsidiary  not 
subject  to  the  Act.  In  the  instant  case,  moreover,  also 
as  explained  in  the  statement  of  facts  above,  the  “order” 
of  the  Commission  alters  the  authority  of  the  District 
Court  in  that  if  the  “order”  is  valid  the  District  Court 
will  no  longer  be  able  to  approve  a  reorganization  plan 
as  submitted  to  it  by  the  trustees,  subject  only  to  an 
advisory  report  of  the  Commission  as  provided  in  Sec¬ 
tion  172  of  the  Bankruptcy  Act,  11  U.  S.  C.  §  572  (1940) . 
Therefore  in  the  instant  case,  as  in  the  Rochester  Tele¬ 
phone  case,  the  “order”  is  not  “a  mere  abstract  declara¬ 
tion  regarding  the  status”  of  Pittsburgh  and  the  reor¬ 
ganization  proceeding  under  the  Holding  Company  Act. 
In  issuing  its  order  in  the  Rochester  Telephone  case  the 
Communications  Commission  had  applied  its  technical 
knowledge  respecting  telephone  carriers  and  their  re¬ 
lationships  and  had  thus  exercised  its  primary  juris¬ 
diction.  In  issuing  its  “order”  in  the  instant  case  the 
Securities  and  Exchange  Commission  has  applied  its 
technical  knowledge  pertaining  to  holding  companies, 
subsidiaries  and  reorganization  and  has  therefore  exer¬ 
cised  its  primary  jurisdiction.  The  “order”  in  the  in¬ 
stant  case,  like  the  order  in  the  Rochester  Telephone 
case,  is  therefore  not  “a  stage  in  an  incomplete  process 
of  administrative  adjudication,”  i.e.,  it  is  not  merely 
interlocutory  or  preliminary.  In  view  of  the  nature  and 
effect  of  the  orders  in  the  two  cases,  it  would  be  a  dis¬ 
tortion  of  fact  to  characterize  either  of  them  as  a  mere 
stage  in  the  administrative  process.  Such  cases  there¬ 
fore  as  United  States  v.  Los  Angeles  R.  R.,  273  U.  S.  299 
(1927) ;  Myers  v.  Bethlehem  Corp.}  303  U.  S.  41  (1938) ; 
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Federal  Power  Commission  v.  Edison  Company,  304 
U.  S.  375  (1938) ;  MacauLey  v.  Waterman  S.  S.  Corp., 
327  U.  S.  540  ( 1946 ) ;  and  Arkansas  Power  &  Light  Co. 
v.  Federal  Power  Commission,  ...  U.  S.  ...  (March  10, 
1947 ) ,  cited  by  the  Commission  in  this  context  and  hold¬ 
ing  that  judicial  relief  is  not  available  for  a  threatened 
injury  until  the  prescribed  administrative  remedy  has 
been  exhausted,  are  distinguishable.  That  the  Arkansas 
Power  case  is  distinguishable  from  the  Rochester  Tele¬ 
phone  case  is  conclusively  attested  by  the  Supreme 
Court’s  reversal  of  the  former,  as  decided  in  this  court 
( . . .  U.  S.  App.  D.  C.  . . .,  156  F.  (2d)  821  (1946)  ).  The 
distinction  between  the  Rochester  Telephone  case  and 
the  instant  case  on  the  one  hand  and  the  Arkansas 
Power  case  on  the  other  lies  in  the  fact  that  in  the  Ar¬ 
kansas  Power  case  the  action  of  the  Federal  Power 
Commission  which  was  sought  to  be  reviewed  merely 
directed  the  Power  Company  to  show  cause  why  its 
accounts  should  not  conform  to  recommendations  of  the 
Commission’s  staff  and  fixed  a  hearing  for  that  purpose. 
No  determination  of  status  was  made.  The  Power  Com¬ 
pany  was  admittedly  a  public  utility  and  a  licensee 
within  the  meaning  of  the  Federal  Power  Act  and  sub¬ 
ject  to  the  provisions  thereof. 

The  petition  for  review  in  the  instant  case  is,  more¬ 
over,  as  was  the  bill  in  the  Rochester  Telephone  case, 
properly  within  the  doctrine  of  administrative  finality. 
It  seeks  not  to  substitute  the  judgment  of  the  court  for 
that  of  the  Commission  but  only  determination  by  the 
court  of  substantial  questions  as  to  the  validity  of  the 
Commission’s  “order”  in  terms  of  its  constitutional  and 
statutory  foundation  and  its  satisfaction  of  the  require¬ 
ments  of  law  in  respect  of  burden  of  proof  as  to  the 
requisites  of  the  proposed  amendatory  “order”  of  the 
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Commission.  This  is  clear  from  the  statement  set  forth 
above  of  the  attack  which  Philadelphia  in  the  petition 
for  review  makes  on  the  Commission’s  “order.” 

In  this  connection  comment  may  be  made  upon  a 
contention  of  the  Commission  that  Philadelphia  by  at¬ 
tacking  the  “order”  on  constitutional  grounds  as  an 
arbitrary  classification  among  subsidiaries  because  only 
a  single  reorganization  proceeding  is  affected,  “attempts 
to  create  a  semblance  of  a  legal  issue”  which  is  “merely 
colorable”  and  therefore  presents  “no  substantial  ques¬ 
tion  for  judicial  review.”  This  contention  is  not  support¬ 
able.  It  is  rested  upon  such  cases  as  West  Coast  Hotel 
Company  v.  Parrish ,  300  U.  S.  379  ( 1937 ) ;  National 
Labor  Relations  Board  v.  Jones  <&  Laughlin  Steel  Corp., 
301  U.  S.  1  (1937) ;  and  Minnesota  ex  rel.  Pearson  v< 
Probate  Court,  309  U.  S.  270  (1940).  The  theory  of  the 
decisions  in  those  cases  is,  as  said  in  West  Coast  Hotel 
Company  v.  Parrish ,  that  the  “legislative  authority, 
acting  within  its  proper  field,  is  not  bound  to  extend  its 
regulation  to  all  cases  which  it  might  possibly  reach. 
The  legislature  ‘is  free  to  recognize  degrees  of  harm 
and  it  may  confine  its  restrictions  to  those  classes  of 
cases  where  the  need  is  deemed  to  be  clearest.’  ”  (300 

U.  S.  at  400)  We  do  not  assume  now  to  rule  upon  the 
merit  of  Philadelphia’s  attack  in  view  of  these  cases. 
That  will  be  dealt  with  in  the  review  proceeding  itself. 
But  it  is  proper  to  comment  now  that  the  cases  cited 
involve  situations  in  which  all  of  the  members  of  a 
particular  group  made  the  subject  of  legislation  under 
scrutiny  were  within  its  impact,  although  not  all  mem¬ 
bers  of  the  class  within  which  the  group  was  included 
were  subject  to  the  legislation;  whereas  the  complaint 
of  Philadelphia  in  the  instant  case  in  the  respect  immedi¬ 
ately  under  discussion  is  that  the  revocation  of  the 
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exemption  afforded  by  Rule  U-49  (c)  applies  and  was 
intended  to  apply,  in  actuality,  neither  to  a  class  nor 
to  a  group  but  to  a  single  reorganization.  Hence  the 
analogy  between  the  cases  cited  and  the  instant  case  is 
not  so  apt  as  to  warrant  a  conclusion  that  the  attack  of 
Philadelphia  as  above  defined  is  so  insubstantial  as  to 
be  merely  colorable  and  therefore  not  justiciable  for 
review. 

We  think  no  proper  distinction  can  be  drawn  be¬ 
tween  the  Rochester  Telephone  case  and  the  instant 
case  because  in  the  former  the  review  sought  was  be¬ 
fore  a  three- judge  court  under  the  Urgent  Deficiencies 
Act,  as  extended  by  Section  402  (a)  of  the  Communica¬ 
tions  Act  of  1934,  and  in  the  instant  case  under  Section 
24  (a)  of  the  Holding  Company  Act.  It  is  not  the 
nature  of  the  judicial  tribunal  nor  of  the  statutory  route 
thereto  which  determines  the  reviewability  of  an  order 
of  an  administrative  agency.  The  test  lies  in  the  two 
requisites  of  primary  jurisdiction  and  administrative 
finality  laid  down  and  explained  in  the  Rochester  Tele¬ 
phone  case. 

With  respect  to  the  contention  of  the  Commission 
that  its  action  in  amending  Rule  U-49  (c)  is  not  an 
“order”  subject  to  review  under  Section  24  (a)  of  the 
Act:  In  the  memorandum  of  views  of  the  Commission 
accompanying  its  action  it  characterized  the  same  as 
“Adoption  of  Rule  Amending  Rule  U-49  ( c ) .”  But  the 
Commission  omitted  to  label  its  amendatory  action  in 
the  text  thereof ;  and  it  purported  to  act  under  Sections 
3  (d) ,  20  (a)  and  20  (c)  of  the  Act  which  mention  both 
“rules  and  regulations”  and  “orders.”  But  neither  the 
presence  nor  the  absence  of  a  label  is  controlling.  As 
said  in  Columbia  System  v.  United  States,  316  U.  S.  407, 
416  (1942),  “The  particular  label  placed  upon  it  [the 


224  a  Opinion  Denying  Motion  to  Dismiss  Petition. 

action  of  the  Federal  Communications  Commission]  by 
the  Commission  is  not  necessarily  conclusive,  for  it  is 
the  substance  of  what  the  Commission  has  purported 
to  do  and  has  done  which  is  decisive.”  The  amendatory 
proviso  itself,  as  will  be  noted  from  its  text,  is  in  gen¬ 
eral  terms.  It  refers,  that  is,  “to  any  subsidiary  com¬ 
pany  which  is  the  subject  of  reorganization  proceedings 
*  *  *  where  such  subsidiary  company  *  *  *  is  the 
issuer  of  any  securities,  or  is  the  obligor  on  any  obliga¬ 
tions,  which  have  been  guaranteed  or  assumed  by  any 
registered  holding  company.”  But  not  even  the  fact 
that  the  action  of  an  administrative  agency  is  phrased 
to  apply  generally,  or  may  indeed  have  general  applica¬ 
tion,  is  necessarily  conclusive  that  its  action  is  not 
subject  to  review  as  an  “order”  under  the  Urgent  De¬ 
ficiencies  Act  as  extended  by  the  Communications  Act, 
or  under  Section  24  (a)  of  the  Holding  Company  Act. 
If  in  its  impact  a  “rule  or  regulation”  applies  specifically 
and  affects  or  determines  the  rights  of  a  particular 
person  or  corporation,  then  the  action  of  the  agency  in 
promulgating  it  is  reviewable  even  though  the  “rule  or 
regulation”  is  not  directed  in  terms  to  any  particular 
person  or  corporation.  This  is  evidenced  by  the  ruling 
of  the  Supreme  Court  in  the  Columbia  System  case  just 
cited.  There  the  Federal  Communications  Commission 
by  an  “order”  promulgated  regulations  purporting  to 
require  the  Commission  to  refuse  to  grant  a  license  to 
any  broadcasting  station  which  entered  into  chain 
broadcasting  contracts  with  any  broadcasting  network 
organization.  The  Commission  had  acted,  as  the  Court 
said  in  its  opinion,  “in  the  avowed  exercise  of  its  rule- 
making  power.”  The  Columbia  System  filed  a  bill  in 
equity  before  a  three- judge  court  under  the  Urgent  De¬ 
ficiencies  Act,  as  extended  by  Section  402  (a)  of  the 
Communications  Act  of  1934,  to  set  aside  this  order  of 
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the  Commission,  alleging  that  115  licensed  stations  had 
chain  broadcasting  contracts  with  the  Columbia  System 
and  that  by  force  of  the  regulations  such  stations  faced 
the  loss  of  their  licenses  if  they  performed  or  continued 
in  force  or  renewed  any  of  the  existing  chain  contracts. 
The  three-judge  court  dismissed  the  bill  for  want  of 
jurisdiction.  On  appeal  the  Supreme  Court  held  that 
the  questions  raised  by  the  motion  to  dismiss  were 
whether  the  Commission’s  order  was  an  “order”  review- 
able  under  Section  402  (a)  and  if  so  whether  the  bill 
stated  a  cause  of  action  in  equity.  The  Court  held  that 
the  order  was  one  of  reviewable  character  and  that  the 
bill  did  state  a  cause  of  action.  The  Court  said  that 
the  Columbia  System’s  standing  to  maintain  the  review 
was  unaffected  by  the  fact  that  the  regulations  were 
not  directed  to  it  and  did  not  in  terms  compel  action 
by  it  or  impose  penalties  upon  it  because  of  its  action 
or  failure  to  act.  As  appears  from  the  statement  of 
facts  at  the  outset  of  this  opinion  the  impact  of  the 
revocatory  action  of  the  Commission  in  the  instant  case 
is  directed  to  and  affects  only  Pittsburgh. 

While,  as  said  in  the  Columbia  System  case,  the 
particular  label  placed  upon  its  action  by  a  commission 
is  not  necessarily  conclusive  as  to  its  reviewability  as 
an  “order,”  the  fact  that  a  commission  deliberately  pro¬ 
vides  that  its  action  of  a  given  type  shall  be  by  order 
is,  we  think,  entitled  to  great  weight  in  determining 
reviewability.  In  its  Rule  U-100  (b) ,  promulgated  prior 
to  the  amendatory  action  of  February  28,  1947,  now 
sought  to  be  reviewed,  the  Securities  and  Exchange 
Commission  provided  that: 

(b)  Orders  withdrawing  exemption. — Any  un¬ 
executed  transaction  which  is  within  the  exemption 
I  provided  in  any  rule  from  the  requirements  of  any  pro- 
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vision  of  the  Act  or  of  the  rules,  may  nevertheless  be 
subjected  thereto  by  order,  after  notice  and  opportunity 
for  hearing,  if  it  appears  to  the  Commission  that  the 
withdrawal  of  such  exemption  as  applied  to  such  trans¬ 
action  would  be  appropriate  in  the  public  interest  or 
the  interest  of  investors  or  consumers.  The  Commission 
may  by  such  notice  suspend  the  applicability  of  any 
such  exemption  to  any  transaction  pending  final  deter¬ 
mination.  [Italics  supplied]  [General  Rules  and  Regu¬ 
lations  under  the  Public  Utility  Holding  Company  Act 
of  1935,  as  amended  to  and  including  January  1,  1946] 
While  not  even  this  provision  by  the  Commission  that 
the  revocation  of  exemptions  will  be  made  by  ccorder, 
after  notice  and  opportunity  for  hearing”  (italics  sup¬ 
plied)  would  be  necessarily  conclusive  that  particular 
amendatory  action  thereafter  taken  was  an  “order” 
within  the  meaning  of  Section  24  (a)  of  the  Act  if  the 
action,  in  the  view  of  the  court  in  which  review  was 
sought,  was  in  substance  in  the  nature  of  a  rule  or  regu¬ 
lation  and  not  in  the  nature  of  an  order,  nevertheless, 
and  especially  in  view  of  the  distinction  many  times 
evidenced  in  the  Act  between  rules  and  regulations  on 
the  one  hand  and  orders  on  the  other,  this  considered 
rule  of  the  Commission  is  highly  persuasive.  It  is  to  be 
presumed,  in  the  abesnce  of  rebutting  considerations, 
that  in  amending  Rule  U-49  (c)  the  Commission  fol¬ 
lowed  its  own  directions  as  stated  in  Rule  U-100  (b). 
It  is,  moreover,  highly  significant  that  the  Commission 
in  that  rule  provided  that  the  withdrawal  of  exemptions 
should  be  “by  order,  atfer  notice  and  opportunity  for 
hearing.”  (Italics  supplied)  This  is  recognition  of  the 
adjudicatory  quality  of  such  action  and  of  its  finality. 
Clearly  the  Commission  itself  was  of  the  view  that  fair 
play  in  administrative  action  required  that  before  an 
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exemption  once  granted  should  be  withdrawn  in  respect 
of  an  unexecuted  transaction  the  affected  parties  should 
have  notice  and  be  heard.  The  Pittsburgh  reorganiza¬ 
tion  is  an  unexecuted  transaction,  clearly  falling  as  such 
within  the  ambit  of  Rule  U-100  (b) .  In  view  of  this  and 
of  the  plain  terms  of  that  rule,  it  is  difficult  indeed  to 
give  weight  to  the  contention  of  the  Commission  in  the 
instant  case  that  its  revocatory  action  in  amending 
Rule  U-49  (c)  is  not  reviewable  because  it  is  a  “rule 
or  regulation”  rather  than  an  “order.” 

The  Commission  contends  that  the  review  sought 
by  Philadelphia  is  in  effect  an  attack  upon  the  policy 
of  Congress,  evidenced  in  Section  11  (f )  of  the  Holding 
Company  Act,  to  submit  companies  in  bankruptcy  re¬ 
organization  to  the  requirements  of  both  that  Act  and 
the  Bankruptcy  Act.  The  Commission  asserts  also  that 
the  petition  for  review  attacks  the  Commission’s  power 
under  Section  20  (a)  of  the  Holding  Company  Act  to 
amend  and  rescind  rules,  and  seeks  to  compel  the  grant 
of  an  exemption  broader  than  that  which  the  Commis¬ 
sion  has  deemed  necessary  or  appropriate  in  accordance 
with  the  standards  of  Section  3  (d)  whereunder  the 
Commission  “may”  grant  exemptions  to  subsidiaries  of 
registered  holding  companies  from  particular  sections 
of  the  Act  only  “if  and  to  the  extent  that  it  deems  the 
exemption  necessary  or  appropriate  in  the  public  in¬ 
terest  or  for  the  protection  of  investors  or  consumers 
and  not  contrary  to  the  purposes  of  this  title.”  We  do 
not  understand  the  petition  to  attack  either  the  policy 
of  Congress  or  the  power  of  the  Commission  to  amend 
and  rescind  rules  and  to  grant  exemptions.  What  the 
petition  seeks  to  review,  as  has  been  pointed  out  above, 
is  the  exercise  of  the  Commission’s  power  in  the  par¬ 
ticular  circumstances  of  this  case  in  view  of  constitu- 
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tional  and  statutory  requirements  and  the  basic  pre¬ 
requisites  of  proof.  As  said  in  Intermountain  Rate 
Cases ,  234  U.  S.  476,  491  (1914),  the  ruling  in  which 
was  approved  in  the  Rochester  Telephone  case,  “an  in¬ 
vestiture  of  a  public  body  with  discretion  does  not 
imply  the  right  to  abuse  but  on  the  contrary  carries 
with  it  as  a  necessary  incident  the  command  that  the 
limits  of  a  sound  discretion  be  not  transcended  which 
by  necessary  implication  carries  with  it  the  existence 
of  judicial  power  to  correct  wrongs  done  by  such  ex¬ 
cess.”  Whether  in  the  issuance  of  the  revocatory  order 
in  the  instant  case  the  limits  of  a  sound  discretion  were 
transcended  we  do  not  now  assume  to  say.  That  ques¬ 
tion  will  be  before  us  on  the  review  itself  of  the  validity 
of  the  order. 

i 

Finally,  the  Commission  “emphasizes  the  anomal¬ 
ous  result  which  would  flow  from  so  interpreting  Section 
24  (a)  as  to  confer  jurisdiction  over  the  petition  to 
review”  in  that  “the  instant  petition  seeks  to  have  this 
Court  resolve  an  alleged  problem  of  integrating  the 
functions  of  the  Commission  under  the  Holding  Com¬ 
pany  Act  with  the  Chapter  X  responsibilities  of  a  dis¬ 
trict  court  outside  of  the  District  of  Columbia  *  *  *.” 
The  complaint  of  the  Commission  in  this  respect  is 
really  against  the  policy  of  Congress  expressed  in  Sec¬ 
tion  24  (a)  to  place  jurisdiction  to  review  orders  of 
the  Commission  concurrently  in  any  United  States  Cir¬ 
cuit  Court  of  Appeals,  including  the  United  States  Court 
of  Appeals  for  the  District  of  Columbia.  If  the  petition 
for  review  under  the  facts  stated  therein  seeks  relief 
from  action  of  the  Commission  which,  under  Section  24 
(a)  of  the  Act  and  pertinent  judicial  decisions,  is  the 
proper  subject  of  review,  this  court  is  bound  to  exer¬ 
cise  the  jurisdiction  conferred  upon  it  by  Congress. 
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We  conclude  that  the  action  of  the  Commission  in 
revoking  the  exemption  afforded  Pittsburgh  by  Rule 
U-49  (c)  is  reviewable  and  that  the  motion  to  dismiss 
the  petition  for  review  must  therefore  be  denied. 

n 

In  respect  of  the  stay  of  the  Commission’s  order, 
prayed  for  in  the  petition  for  review  and  sought  also 
by  a  separate  motion  filed  by  Philadelphia:  This  court 
has  inherent  power  to  stay  administrative  orders. 
Scripps-Howard  Radio  v.  Federal  Communications  Com¬ 
mission,  316  U.  S.  4  (1942).  This  power  is  recognized, 
in  reference  to  the  Securities  and  Exchange  Commis¬ 
sion,  by  Section  24  (b)  of  the  Holding  Company  Act, 
15  U.  S.  C.  §  79x  (b)  (1940),  providing  that  “The  com¬ 
mencement  of  proceedings  under  subsection  (a)  shall 
not,  unless  specifically  ordered  by  the  court,  operate 
as  a  stay  of  the  Commission’s  order.” 

The  considerations  in  favor  of  staying,  pending  re¬ 
view,  the  order  of  the  Commission  strongly  outweigh 
the  contrary  considerations.  If  the  order  is  set  aside 
on  the  review  and  a  stay  has  not  been  issued,  Pittsburgh 
and  the  reorganization  will,  for  the  reasons  set  forth 
in  the  statement  of  facts  at  the  outset  of  this  opinion, 
have  been  subjected  not  only  to  the  operation  of  Section 
11  (f)  of  the  Holding  Company  Act,  but  also  to  the 
operation  of  all  other  provisions  of  the  Act  applicable 
to  subsidiaries  of  registered  holding  companies.  The 
trustees  will  accordingly  not  only  have  been  obliged  to 
participate  in  hearings  under  Section  11  (f)  for  the 
approval  of  a  reorganization  plan  before  submission  to 
the  District  Court,  but  also  will  have  been  obliged  to 
satisfy  in  the  course  of  the  administration  of  the  Debt¬ 
or’s  estate,  the  requirements  of  such  other  provisions 
of  the  Act.  The  trustees,  that  is  to  say,  will  have  been 
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obliged  on  the  one  hand  either  to  conform  to  such  pro¬ 
visions  or  to  make  applications  to  the  Commission  for 
approval  of  proposed  action,  or,  on  the  other  hand,  to 
litigate  before  the  Commission  questions  of  the  applica¬ 
bility  of  such  provisions.  Thereby  the  time  and  effort 
of  the  trustees  will  have  been  expended  and  expenses 
incurred;  and  the  time  and  effort  of  the  Commission 
will  also  have  been  called  upon.  And,  if  the  Commis¬ 
sion’s  order  is  set  aside,  all  of  this  will  have  been  fruit¬ 
less  and  confusion  will  result.  The  Commission’s  ap¬ 
proval  or  disapproval  of  applications  may  have  to  be 
withdrawn;  orders  and  declarations  of  the  Commission 
may  have  to  be  set  aside. 

On  the  contrary,  if  the  order  of  the  Commission  is 
sustained  in  the  review,  the  only  untoward  result  of 
the  issuance  of  a  stay  will  be  that  the  Commission  will 
have  been  delayed,  during  the  pendency  of  the  review, 
in  the  institution  of  Section  11  (f)  hearings  for  the 
approval  of  a  reorganization  plan  and  of  possible  cor¬ 
relation — on  account  of  the  guarantee  relationship 
existing  between  Philadelphia  and  Pittsburgh  and  its 
underliers — of  such  hearings  with  integration  proceed¬ 
ings  under  Section  11  (b)  of  the  Act  in  respect  of  Phila¬ 
delphia  and  its  subsidiaries.  But  this  delay  will  have 
been  accompanied  by  no  expenditure  of  time  or  effort 
or  outlay  of  expense  on  the  part  of  either  the  trustees 
or  the  Commission.  Moreover,  the  probable  period  of 
time  to  be  occupied  by  the  review  and  its  disposition 
will  be,  relatively,  but  a  minor  extension  of  the  already 
extended  reorganization  proceedings. 

Finally,  we  think  the  petition  for  review  has  prima 
facie  merit. 


Order. 
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Accordingly,  the  prayer  and  motion  for  a  stay  will 
be  granted. 

Motion  to  dismiss  the  petition  for 
review  denied. 

Prayer  and  motion  for  a  stay  granted. 


Order. 

(Filed  October  8,  1947) 

Before :  Stephens,  Clark  and  Wilbur  K.  Miller,  JJ. 

This  cause  came  on  to  be  heard  on  the  motion  of  the 
Securities  and  Exchange  Commission  to  dismiss  the  peti¬ 
tion  for  review  herein,  and  on  petitioner’s  prayer  and 
motion  for  a  stay  of  the  Commission’s  order  in  this  case 
pending  review,  and  was  argued  by  counsel. 

On  consideration  whereof,  It  is  now  ordered  by  this 
court  that  the  motion  to  dismiss  the  petition  for  review 
herein  be,  and  it  is  hereby,  denied,  and  that  the  order  of 
the  Securities  and  Exchange  Commission  on  review  in 
this  case  be,  and  it  is  hereby,  stayed  pending  the  final  dis¬ 
position  of  this  case,  or  the  further  order  of  this  court 
in  this  case. 

Per  Curiam. 

Dated  October  8, 1947. 
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Motion  of  Securities  and  Exchange  Commission 

to  Modify  Stay. 

( Filed  October  20,  1947 ) 

The  Securities  and  Exchange  Commission,  respond¬ 
ent  herein,  respectfully  moves  this  Court  to  modify  the 
stay  contained  in  the  order  of  this  Court  entered  here¬ 
in  October  8,  1947.  The  extent  of  the  modification 
sought  by  this  motion  is  merely  such  as  will  permit, 
pending  final  determination  of  the  petition  for  review 
herein,  the  holding  of  hearings  on  a  plan  or  plans  of  re¬ 
organization  for  Pittsburgh  Railways  Company,  debtor, 
jointly  before  a  special  master  to  be  appointed  by  the 
United  States  District  Court  for  the  Western  District 
of  Pennsylvania  and  a  hearing  officer  appointed  by  this 
Commission,  in  the  event  that  the  reorganization  court 
shall  authorize  its  special  master  to  participate  in  said 
joint  hearings. 

1.  When  the  petitioner’s  motion  for  a  stay  of  the 
Commission’s  February  28,  1947  amendment  to  its  Rule 
U-49  ( c )  under  the  Public  Utility  Holding  Company  Act 
of  1935  and  the  Commission’s  motion  to  dismiss  the 
petition  for  review  thereof  were  presented  to  this  Court 
in  March  and  April  of  1947,  it  was  represented  to  the 
Court  by  both  petitioner  and  respondent  that  there  was 
then  no  imminent  prospect  of  plan  hearings.  Thus,  para¬ 
graph  19  of  the  petition  to  review  stated,  inter  alia,  that 
“the  instant  proceedings  to  test  the  validity  of  the  Com¬ 
mission’s  action  can  be  completed  before  the  proceed¬ 
ings  will  be  ripe  for  plan  hearings  before  the  Commis¬ 
sion.”  It  was  also  represented  that  the  plan  of  re¬ 
organization  which  had  been  filed  with  the  District 
Court  on  March  17, 1942  and  referred  to  at  pages  3  send 
4  of  this  Court’s  opinion  was  subject  to  being  amended 
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in  view  of  the  decision  of  the  Circuit  Court  of  Appeals 
for  the  Third  Circuit,  in  In  re  Pittsburgh  Railways  Com¬ 
pany,  155  F.  2d  477,  certiorari  denied, _ U.S . . 

67  S.  Ct.  90,  and  that  the  trustees  were  then  engaged 
in  the  preparation  of  amendments  (see  petition  to  re¬ 
view,  paragraph  19 ;  statement  of  W.  D.  George,  Trustee, 
paragraph  2;  objections  of  Securities  and  Exchange 
Commission  to  motion  to  stay,  paragraph  7;  reply  of 
Philadelphia  Company  to  said  objections  of  the  Com¬ 
mission,  paragraph  7;  brief  for  petitioner,  page  42; 
brief  for  the  Commission,  page  43 ) .  In  its  reply  brief 
petitioner  reiterated  its  prior  statement  that  “a  stay 
will  not  delay  any  administrative  hearing.”  The  Com¬ 
mission  did  urge  that  in  its  view  a  stay  would  result  in 
delaying  the  holding  of  administrative  hearings  under 
Section  11  (f )  but  not  that  plan  hearings  were  imminent. 

2.  Subsequent  to  the  filing  of  the  briefs  and  pre¬ 
sentation  of  the  oral  argument  on  the  petitioner’s  motion 
for  stay  and  the  Commission’s  motion  to  dismiss,  de¬ 
velopments  have  occurred  in  the  reorganization  proceed¬ 
ing  which  make  imminent  the  problem  of  plan  hearings 
therein. 

(a)  On  August  7,  1947,  the  trustee  of  Pittsburgh 
Railways  Company,  debtor,  filed  in  the  District  Court 
for  the  Western  District  of  Pennsylvania  amendments 
to  the  plan  theretofore  filed  in  that  Court  for  the  re¬ 
organization  of  the  Pittsburgh  Railways  Company 
system. 

(b)  On  September  11,  1947  said  trustee  filed  a 
petition  in  the  District  Court,  “Relative  to  Fixing  Time 
for  Hearing  on  Amended  Revised  Plan  of  Reorganiza¬ 
tion,  Filed  March  17, 1942,  as  Amended  August  7, 1947.” 
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In  said  petition  the  trustee  advised  the  District  Court 
of  the  proceedings  had  in  this  Court,  and  stated: 

“The  merits  of  the  question  of  the  applicability 
of  the  Public  Utility  Holding  Company  Act  of  1935 
to  this  reorganization  proceeding  with  respect  to  a 
plan  of  reorganization  and  its  approval,  if  the  rule 
change  is  held  to  be  effective,  are  not  directly  in¬ 
volved  in  the  issues  raised  by  Philadelphia  Com¬ 
pany’s  petition  to  review  and  the  Commission’s 
motion  to  dismiss  such  petition,  though  they  have 
been  mentioned  in  argument  and  briefs,  and  the 
Trustee  is  unable  to  predict  whether  or  not  the 
Court  of  Appeals  for  the  District  of  Columbia  will 
make  any  determination  with  respect  thereto.” 

The  trustee  accordingly  prayed  that  plan  hearings  pro¬ 
ceed  before  the  District  Court,  subject  to  transfer  there¬ 
of  to  the  Commission  in  the  event  that  the  questions  he 
cited  were  decided  in  the  Commission’s  favor. 

(c)  By  order  of  September  12,  1947  the  District 
Court  made  provision  for  the  filing  of  answers  to  the 
petition  and  set  October  7,  1947  for  argument  on  “any 
objections  to  said  petition  raising  questions  of  law  or 
preliminary  issues.” 

(d)  Objection  was  made  by  this  Commission  and 
other  parties  to  the  holding  of  hearings  in  the  District 
Court  on  the  ground  that  under  Section  11(f)  of  the 
Holding  Company  Act  no  plan  might  become  effective 
unless  such  plan  had  been  approved  by  the  Commission 
after  opportunity  for  hearing  prior  to  its  submission 
to  the  District  Court. 

Philadelphia  Company  supported  the  trustee’s  sug¬ 
gestion  that  hearings  on  the  amended  plan  proceed  be- 
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fore  the  Court  rather  than  before  the  Commission. 
Philadelphia  Company  both  advised  the  District  Court 
of  its  grounds  for  challenging  the  Commission's  Feb¬ 
ruary  28, 1947  amendment  to  its  Rule  U-49  ( c )  under  the 
Holding  Company  Act  which  are  the  bases  of  the  re¬ 
view  proceedings  in  this  Court,  and  also  urged  that 
irrespective  of  the  validity  of  the  amendment  to  Rule 
U-49(c),  Section  11(f)  cannot  apply  to  the  proposed 
reorganization  plan,  as  amended  on  August  7,  1947.  [A 
difference  of  opinion  developed  among  the  parties  to 
the  reorganization  as  to  whether  the  District  Court 
should  rule  on  the  merits  of  Philadelphia  Company’s 
challenge  to  the  applicability  of  Section  11(f).]  [There 
appeared  to  be  some  uncertainty  as  to  the  time  which 
might  be  required  for  final  disposition  of  the  review 
proceeding  in  this  Court  and  as  to  how  many  of  the 
points  raised  by  the  Philadelphia  Company  could  be 
conclusively  determined  in  the  review  proceeding.  It 
was  suggested  that  any  decision  on  the  merits  by  the 
District  Court  might  result  in  interlocutory  appeals  to 
the  Circuit  Court  of  Appeals  for  the  Third  Circuit  and 
consequent  delay.  With  a  view  to  preventing  the  dis¬ 
pute  over  the  applicability  of  Section  11(f)  from  de¬ 
laying  progress  with  plan  hearings,  some  of  the  parties 
to  the  reorganization  urged  that  the  District  Court  and 
the  Commission  should  order  joint  hearings  before  a 
special  master  appointed  by  the  Court,  and  a  hearing 
officer  appointed  by  the  Commission.]  The  District 
Judge  indicated  that  he  regarded  this  as  a  desirable 
procedure,  and  requested  the  parties  to  the  reorganiza¬ 
tion  to  confer  and  endeavor  to  agree  if  possible  upon 
such  a  procedure.  Counsel  for  the  Commission  having 
expressed  doubts  as  to  whether  such  a  procedure  would 
be  acceptable  to  the  Commission,  the  Court  nevertheless 
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urged  that  consideration  be  given  to  the  suggestion, 
stating,  inter  alia ,  “It  can  be  given,  if  you  wish,  as  a 
recommendation  from  this  Court  for  consideration  in 
this  particular  case.”  See  pages  65  to  70  of  the  trans¬ 
cript  of  proceedings  in  the  District  Court  on  October  7, 
1947,  attached  hereto  as  Appendix  A.  The  parties  were 
given  until  October  13,  1947  to  file  memoranda  in  con¬ 
nection  with  the  procedure  to  be  followed,  which  time 
has  since  been  extended  to  October  20,  1947. 

3.  Subsequent  to  the  October  7  hearing  before  the 
District  Court  and  prior  to  the  time  fixed  by  the  Dis¬ 
trict  Court  for  filing  memoranda,  this  Court  on  October 
8, 1947  issued  its  order  denying  the  Commission's  motion 
to  dismiss  the  petition  for  review  herein  and  granted 
Philadelphia  Company's  motion  for  a  stay,  pending  final 
disposition  of  this  case,  of  the  Commission's  action  of 
February  17,  1947  amending  its  Rule  U-49  ( c ) . 

4.  On  October  13,  1947  the  Commission  advised 
the  District  Court  that  it  concurred  in  the  suggestion 
that  it  would  be  desirable  to  provide  for  joint  plan  hear¬ 
ings  before  the  special  master  and  a  hearing  officer  of 
the  Commission,  but  that  this  would  be  possible  only  in 
the  event  that  this  Court  should  modify  its  stay  order. 
The  Commission  stated  that  it  would  promptly  move 
for  such  modification.  A  copy  of  this  communication  to 
the  District  Court  is  attached  hereto  as  Appendix  B. 

5.  The  Commission  regards  the  holding  of  joint 
hearings  as  preferable  to  the  alternative  of  either  de¬ 
laying  plan  hearings  altogether,  or  having  plan  hearings 
commence  in  the  District  Court  with  uncertainty  as  to 
how  far  such  hearings  could  serve  the  purposes  of  Sec¬ 
tion  11(f)  which,  if  applicable,  requires  hearings  be- 
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fore  the  Commission,  as  well  as  Commission  approval  of 
any  plan  prior  to  submission  to  the  reorganization  court. 
There  is  precedent  for  such  joint  hearings.  Utilities 
Power  &  Light  Carp.,  5  S.E.C.  483,  485-486,  plan  ap¬ 
proved,  29  P.  Supp.  763  (N.  D.  HI.). 

6.  On  October  17, 1947  the  Commission  certified  to 
this  Court  a  transcript  of  the  public  file  of  the  pro¬ 
ceedings  held  before  it  with  reference  to  the  promulga¬ 
tion  of  the  amendment  to  Rule  U49(c)  pursuant  to  the 
Public  Utility  Holding  Company  Act  as  a  transcript  of 
the  record  upon  which  the  action  or  “order”  of  the 
Commission  complained  of  was  entered. 

7.  Modification  of  the  Court’s  stay  order  in  ac¬ 
cordance  with  the  present  motion  of  the  Commission  will 
leave  unresolved  the  problem  of  what  should  happen  at 
the  conclusion  of  the  plan  hearings.  If  the  Commission 
is  right  in  its  position  that  the  action  sought  to  be  re¬ 
viewed  in  this  Court  is  valid  and,  that  in  consequence 
thereof  Section  11(f)  of  the  Act  is  applicable  to  the 
pending  plan,  as  amended,  then  there  is  involved  not 
only  a  mandatory  requirement  for  Commission  ap¬ 
proval  but  that  Commission  approval  precede  action  by 
the  reorganization  court.  The  purpose  of  the  latter  re¬ 
quirement  as  we  understand  it  is  to  enable  the  reorgani¬ 
zation  court  to  act  in  review  of  the  Commission’s  action 
rather  than  putting  an  administrative  agency  in  the 
anomalous  position  of  sitting  in  review  upon  judicial 
action. 

8.  The  Commission  believes  that  the  substantial 
public  interest  in  expediting  the  reorganization  of  Pitts¬ 
burgh  Railways  Company,  already  so  long  delayed, 
warrants  urging  prompt  consideration  by  this  Court  of 
the  present  motion  for  modification  of  the  stay. 
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!  9.  In  making  this  motion  the  Commission  desires 
to  apprise  the  Court  that  the  Commission  may  here¬ 
after  take  such  further  procedural  steps  as  may  appear 
necessary  to  prevent  frustration  of  the  statutory  policy 
of  Section  11(f)  resulting  from  an  order  which  would 
not  be  a  final  determination  on  the  merits,  of  the  peti¬ 
tion  to  review.  To  that  end  and,  irrespective  of  the 
Court’s  action  on  the  present  motion,  the  Commission 
may  hereafter  move  this  Court  for  calendar  preference 
or  for  other  action  to  expedite  final  determination  by 
this  Court  of  the  petition  to  review.  The  present  motion 
for  modification  of  this  Court’s  order  of  October  8,  1947 
should  not  be  construed  as  an  abandonment  by  the  Com¬ 
mission  of  its  objections  to  the  entry  of  any  stay  order. 
The  Commission  would  deem  itself  free,  if  it  should 
hereafter  deem  such  procedure  appropriate,  to  seek  re¬ 
view  by  the  United  States  Supreme  Court  of  the  order 
of  October  8,  1947,  whether  or  not  modified  in  accord¬ 
ance  with  the  present  motion. 

Wherefore  the  Securities  and  Exchange  Commis¬ 
sion  respectfully  requests  this  Court  to  modify  the  stay 
contained  in  its  order  entered  October  8, 1947  in  accord¬ 
ance  with  the  form  hereto  attached  and  marked  Ap¬ 
pendix  C. 

/s/  Roger  S.  Foster, 

Roger  S.  Foster, 

Solicitor , 

i  Securities  and  Exchange 

Commission , 

18th  and  Locust  Sts., 
Philadelphia  2,  Pa. 


October  17,  1947. 
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Motion  for  Hearing  on  Motion  to  Modify  Stay 
(Filed  October  22,  1947) 

On  October  18,  1947  the  Securities  and  Exchange 
Commission,  respondent  herein,  filed  with  this  Court  a 
motion  to  modify  the  stay  herein  as  granted  by  the  order 
of  this  Court  dated  October  8,  1947.  The  Commission 
now  moves  that  this  Court  fix  a  date  for  oral  argument 
on  the  motion. 

The  Commission  has  been  advised  that  Philadelphia 
Company  will  oppose  its  motion  to  modify  the  stay. 

The  urgency  for  prompt  disposition  of  the  motion  to 
modify  the  stay  has  been  set  forth  in  the  Commission’s 
motion  to  modify.  As  more  fully  stated  therein  the 
action  which  the  reorganization  court  is  free  to  take 
upon  a  motion  pending  before  it  may  turn  upon  this 
Court’s  disposition  of  the  motion  to  modify. 

It  is  not  believed  that  more  than  a  brief  oral 
presentation  will  be  necessary  in  view  of  the  briefs  and 
oral  argument  already  had  in  connection  with  Phila¬ 
delphia  Company’s  original  motion  for  stay  and  the  Com¬ 
mission’s  motion  to  dismiss  the  petition  for  review. 
Nevertheless,  the  nature  of  the  problem  presented, 
namely,  that  of  achieving  a  practical  accommodation 
between  procedures  in  this  Court  and  those  pending  in 
the  reorganization  court,  is  such  that  a  direct  explora¬ 
tion  of  opposing  views  through  oral  argument  seems  to 
us  highly  desirable,  if  not  essential  to  an  expeditious 
disposition  of  the  motion  to  modify. 
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Wherefore  the  Securities  and  Exchange  Commis¬ 
sion  respectfully  requests  this  Court  to  fix  the  earliest 
date  which  meets  the  convenience  of  the  Court  for  oral 
argument  on  its  motion  to  modify  the  stay  herein. 

/s/  Roger  S.  Foster 
Roger  S.  Foster, 

Solicitor 

Securities  and  Exchange 
Commission , 

18th  and  Locust  Sts., 
Philadelphia  3,  Pa. 


October  20, 1947 


Objection  of  Philadelphia  Co.  to  Motion.  241  a 


Objection  of  Philadelphia  Company  to  Motion 

to  Modify  Stay. 

(Filed  October  24,  1947) 

Philadelphia  Company,  Petitioner  herein,  respect¬ 
fully  moves  this  Court  to  dismiss  the  Motion  of  the 
Securities  and  Exchange  Commission  to  modify  the  stay 
entered  by  order  of  this  Court  herein  on  October  8, 1947. 
Philadelphia  Company  suggests  that  the  motion  to 
modify  said  stay  is  invalid  for  the  following  reasons, 
which  will  be  elaborated: 

1.  There  is  no  statutory  authority  for  the  holding 
of  joint  hearings.  (Infra,  page  8.)  [249  a] 

2.  On  October  21, 1947,  after  the  Motion  to  Modify 
Stay  was  filed,  the  Reorganization  Court  or¬ 
dered  plan  hearings  to  be  held  by  it  alone. 
( Infra,  page  8. )  [249  a] 

3.  The  Commission  seeks  a  privilege  which  it  was 
unwilling  to  concede  to  the  Reorganization 
Court.  (Infra,  page  8.)  [250  a] 

4.  The  Commission's  experience  had  indicated  that 
joint  hearings  are  impracticable.  (Infra,  page 
9.)  [251a] 

5.  No  harm  will  result  from  a  failure  to  hold  joint 
hearings.  (Infra,  page  10.)  [252  a] 

6.  A  joint  hearing  will  not  satisfy  the  objective 
ascribed  by  the  Commission  as  the  basis  for  its 
amending  its  Rule  U-49  (c) .  (Infra,  page  11.) 
[253  a] 

7.  There  is  confusion  as  to  whether  the  hearing 
sought  by  the  Commission  should  be  “joint”  or 
“separate”.  (Infra,  page  11.)  [254  a] 

8.  When  it  entered  its  Stay  Order  of  October 
8, 1947,  this  Court  was  aware  of  the  impact  of 
its  Order  of  Stay  upon  a  plan  of  reorganization 
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for  Pittsburgh  Railways  Company.  (Infra, 
page  12. )  [255  a] 

9.  The  Commission  seeks  an  order  which  it  may 
nevertheless  attack  as  invalid.  (Infra,  page 
12.)  [255  a] 

ANSWER  TO  FACTUAL  DATA  SET  FORTH 
IN  MOTION  TO  MODIFY  STAY. 

1.  The  averments  of  paragraph  1  of  the  Commis¬ 
sion’s  Motion  are  admitted,  except  for  the  following: 

(a) .  In  paragraph  1  of  the  Commission’s  Mo¬ 
tion  it  is  averred  that: 

‘When  the  petitioner’s  motion  for  a  stay  of  the 
Commission’s  February  28,  1947,  amendment  to  its 
Rule  U-49(c)  under  the  Public  Utility  Holding 
Company  Act  of  1935  and  the  Commission’s  motion 
to  dismiss  the  petition  for  review  thereof  were  pre¬ 
sented  to  this  Court  in  March  and  April  of  1947,  it 
was  represented  to  the  Court  by  both  petitioner  and 
respondent  that  there  was  then  no  imminent  pros¬ 
pect  of  plan  hearings”. 

The  above-quoted  statement  is  neither 
affirmed  nor  denied,  for  the  reason  that  Philadelphia 
Company  is  not  certain  of  the  sense  in  which  the  term 
“imminent”  is  used. 

(b) .  In  paragraph  1  of  the  Commission’s  Mo¬ 
tion  it  is  averred  that: 

“The  Commission  did  urge  that  in  its  view  a 
stay  would  result  in  delaying  the  holding  of  adminis¬ 
trative  hearings  but  not  that  plan  hearings  were 
imminent”. 

Philadelphia  Company  admits  that  the 
Commission  did  urge  that  in  its  view  a  stay  would  result 
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in  delaying  the  holding  of  administrative  hearings. 
Philadelphia  Company  neither  admits  nor  denies  that 
the  Commission  did  urge  that  plan  hearings  were  not 
“imminent”,  for  the  reason  that  Philadelphia  Company 
is  not  certain  of  the  sense  in  which  the  term  “imminent” 
is  used. 

Philadelphia  Company  further  avers, 
however,  that  this  Court  was  advised  of  the  time  within 
which  the  reorganization  trustee  had  been  ordered  by 
the  reorganization  court  to  file  amendments  to  the  plan 
of  reorganization  previously  filed  with  the  Court.  This 
Court  was  so  advised  by  the  Commission’s  pleading 
entitled  “Objections  of  Securities  and  Exchange  Com¬ 
mission  to  Motion  to  Stay  Effect  of  its  Rule  Amending 
Rule  U-49(c)”.  Paragraph  7  of  this  pleading  averred 
in  part  as  follows : 

“7.  With  respect  to  the  effect  of  the  rule  upon 
proceedings  in  the  reorganization  court  it  may  be 
noted  that  court  by  order  dated  December  13,  1946, 
directed  the  trustee  to  file  not  later  than  May  IS, 
191fl,  such  amendments  to  its  prior  plan  as  may  be 
necessary  and  appropriate  in  the  light  of  the  deci¬ 
sion  of  the  Circuit  Court  of  Appeals  for  the  Third 
Circuit  In  re  Pittsburgh  Railways  Company,  155 

Fed.  2d  477,  certiorari  denied _ U.S . ,  67  S. 

Ct.  90  (Oct.,  1946)”.  [Italics  supplied,  except  for 
citation.] 

The  time  for  filing  said  amendments  was  subse¬ 
quently  fixed  at  August  7, 1947. 

2(a).  The  averments  of  paragraph  2(a)  of  the 
Motion  are  admitted. 

2 (b) .  The  averments  of  paragraph  2(b)  of  the  Mo¬ 
tion  are  admitted. 
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'  2(c) .  The  averments  of  paragraph  2(c)  of  the  Mo¬ 
tion  are  admitted. 

2(d) .  The  averments  of  paragraph  2(d)  of  the  Mo¬ 
tion  are  admitted,  except  as  hereinafter  stated. 

Philadelphia  Company  denies  that  “It  was 
suggested  that  any  decision  on  the  merits  by  the  Dis¬ 
trict  Court  might  result  in  interlocutory  appeals  to  the 
Circuit  Court  of  Appeals  for  the  Third  Circuit  and  con¬ 
sequently  delay.”  Philadelphia  Company  is  unable  to 
find  such  a  statement  in  the  record  and  does  not  know  by 
whom  it  was  made. 

Philadelphia  Company  denies  that  “with  a 
view  to  preventing  a  dispute  over  the  applicability  of 
Section  11(f)  from  delaying  progress  with  plan  hear¬ 
ings,  some  of  the  parties  to  the  reorganization  urged 
that  the  District  Court  and  the  Commission  should  order 
joint  hearings  before  a  special  master  appointed  by  the 
Court,  and  a  hearing  officer  appointed  by  the  Commis¬ 
sioner.”  Philadelphia  Company  admits  that  William  F. 
Walsh,  Esquire,  counsel  for  certain  security  holders  of 
Citizens  Traction  Company,  Underliers  Company,  sug¬ 
gested  that  joint  hearings  be  held.  The  full  text  of  Mr. 
Walsh’s  statement  appears  in  Exhibit  “B”  attached 
hereto.  Philadelphia  Company  does  not  know  whether 
Mr.  Walsh’s  suggestion  was  made  “with  a  view  to  pre¬ 
venting  the  dispute  over  the  applicability  of  Section  11 
(f )  from  delaying  progress  with  plan  hearings.” 

Philadelphia  Company  denies  that  “the  Dis¬ 
trict  Judge  indicated  that  he  regarded  this  as  a  desir¬ 
able  procedure.”  Philadelphia  Company  admits  that 
the  District  Judge  suggested  this  procedure  for  the 
consideration  of  the  parties.  Philadelphia  Company 
avers,  however,  that  the  judge  was  giving  consideration 
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only  to  the  possibility  that  all  of  the  parties  might  volun¬ 
tarily  agree  to  concurrent  hearings,  and  that  he  stated 
that  “I  doubt  very  much  that  this  Court  has  the  power 
to  order  that  be  done.”  (Transcript,  page  69,  Exhibit 
“B”,  infra).  Philadelphia  Company  denies  that  the 
Court  “urged”  that  joint  hearings  be  held.  It  avers  to 
the  contrary  that  the  suggestion  of  joint  hearings  is  one 
which  the  Judge  had  not  considered  prior  to  the  oral 
argument  in  the  case  and  which  he  submitted  for  the 
consideration  of  the  parties  as  a  casual  thought.  It  fur¬ 
ther  avers  that  the  Reorganization  Court’s  statements 
were  made  prior  to  the  entry  of  this  Court’s  Stay-Order 
of  October  8,  1947,  and  that  it  does  not  follow  that  the 
Reorganization  Court  would  adopt  a  similar  position 
after  the  said  stay-order  had  been  entered. 

3.  The  averments  of  Paragraph  3  of  the  Motion 
are  admitted. 

4.  The  averments  of  Paragraph  4  of  the  Motion 
are  admitted,  except  that  Philadelphia  Company  avers 
that  it  received  a  copy  of  the  letter  containing  the  Com¬ 
mission’s  advice  to  the  Court  on  October  15,  1947,  and 
has  no  knowledge  as  to  when  said  advice  was  received 
by  the  Court. 

5.  The  averments  of  Paragraph  5  of  the  Motion 
are  admitted,  except  that  Petitioner  denies  that  “there  is 
precedent  for  such  joint  hearings.”  Philadelphia  Com¬ 
pany  avers  that  there  is  no  valid  precedent  for  joint 
hearings  in  this  case  and  further  avers  that  the  experi¬ 
ence  of  the  Commission  in  the  sole  case  in  which  such 
joint  hearings  were  held  (i.e.  re  Utilities  Power  and 
Light  Company,  5  S.E.C.  483;  29  F.  Supp.  763,)  was  such 
that  is  would  not  recommend  that  procedure  again  in 
any  other  reorganization. 


246  a  Objection  of  Philadelphia  Co.  to  Motion. 

6.  The  averments  of  Paragraph  6  of  the  Motion 
are  admitted. 

i  7.  The  averments  of  Paragraph  7  of  the  Motion 
are  admitted,  except  that  Philadelphia  Company  denies 
the  assertion  that  “If  the  Commission  is  right  in  its  posi¬ 
tion  that  the  action  sought  to  be  reviewed  in  this  Court 
is  valid,  and,  that  in  consequence  thereof,  Section  11  (f) 
of  the  Act  is  applicable  to  the  pending  plan  as  amended, 
then  there  is  involved  not  only  a  mandatory  requirement 
for  Commission  approval  but  that  Commission  approval 
precede  action  by  the  reorganization  Court.” 

8.  The  averments  of  Paragraph  8  of  the  Motion 
are  admitted. 

9.  The  averments  of  Paragraph  9  of  the  Motion 
are  admitted. 

10.  In  order  to  supplement  the  statement  of  facts 
set  forth  in  the  Commission’s  “Motion  to  Modify  Stay”, 
Philadelphia  Company  avers  the  following  facts: 

10(a) .  On  September  11,  1947,  the  Reorganization 
Trustee  filed  a  petition  praying  that  the  Reorganization 
Court  fix  a  time  for  hearing  before  that  Court  or  a  Spe¬ 
cial  Master  on  the  amended  revised  plan  of  reorganiza¬ 
tion  for  the  Pittsburgh  Railways  Company  and  the  Pitts¬ 
burgh  Motor  Coach  Company  filed  March  17,  1942,  as 
amended  August  7,  1947.  By  Order  entered  September 
12,  1947,  the  Reorganization  Court  fixed  September  30, 
1947,  as  the  time  for  filing  Answers  to  the  said  Petition. 
Philadelphia  Company  filed  an  Answer  supporting  the 
Trustee’s  Petition.  The  Securities  and  Exchange  Com¬ 
mission  filed  an  Answer  requesting  that  the  Trustee’s 
Petition  be  denied.  Neither  the  Securities  and  Exchange 
Commission,  nor  any  other  party,  suggested  that  joint 
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hearings  should  be  held  between  the  Court  and  the  Com- 

✓ 

mission. 

10(b).  Oral  argument  was  held  on  the  Trustee’s 
Petition,  and  on  other  matters  before  the  Court  on  Octo¬ 
ber  7,  1947.  At  said  oral  Argument,  counsel  for  the 
Trustee  argued  in  favor  of  the  Trustee’s  Petition.  Coun¬ 
sel  for  Philadelphia  Company  and  counsel  for  certain 
other  parties  also  argued  in  favor  of  the  Trustee’s  Peti¬ 
tion.  At  the  conclusion  of  the  argument  on  behalf  of  the 
proponents  of  the  Trustee’s  Petition,  William  F.  Walsh, 
Esquire,  counsel  for  a  group  of  underlier  stockholders, 
orally  suggested,  for  the  first  time  in  the  case,  that  joint 
hearings  might  be  held.  The  full  text  of  Mr.  Walsh’s 
statement  appears  at  pages  42  to  43  of  the  Transcript, 
attached  hereto  as  part  of  Exhibit  “B”. 

10(c).  Following  Mr.  Walsh’s  statement,  counsel 
for  the  Commission  argued  that  the  Trustee’s  Petition 
should  be  denied  and  that  the  Plan  should  be  referred  to 
the  Commission  for  hearings  before  it.  In  response  to  a 
question  by  the  Court,  counsel  for  the  Commission  stated 
that  the  Commission  had  considered  the  possibility  of 
joint  hearings  and  had  rejected  them  as  impracticable. 
The  statement  of  counsel  is  as  follows  (Transcript  pages 
54-55): 

t(The  Court :  Do  you  think  it  would  be  practi¬ 
cable  for  hearings  to  be  held  by  the  Commission  and 
this  court  at  the  same  time?” 

“Mr.  Koenigsberg :  I  don’t,  Your  Honor.  We 
considered  that  within  the  Commission.  The  experi¬ 
ence  of  the  Commission  in  the  Utilities  Power  and 
Light  case  was  such  that  it  would  not  recommend 
that  procedure  again  in  any  other  reorganization.” 
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Counsel  for  the  Commission  emphasized  this  point  later 
in  the  argument  (Transcript  pages  66-67) : 

“Mr.  Koenigsberg :  I  mentioned  the  Commis¬ 
sion  had  considered  the  question  of  concurrent  hear¬ 
ings  and  that  its  experience  in  the  only  case  where 
such  concurrent  hearings  had  been  held  was  such 
that  it  would  not  recommend  it  again,  and  I  don’t 
know  whether  they  would  agree  to  participate  in  a 
i  hearing  of  that  sort.  However,  since  Your  Honor 
has  raised  the  point,  I  should  like  to  have  the  oppor¬ 
tunity  of  consulting  with  the  Commission  on  it  and 
perhaps  submit  a  brief  on  the  point.  I  rather  sus¬ 
pect  that  the  suggestion  of  the  several  parties  would 
not  be  acceptable,  but  I  will  bring  it  to  the  Commis¬ 
sion’s  attention  again.” 

10(d).  In  conclusion,  the  Court  expressed  its  doubt 
as  to  whether  it  has  the  power  to  order  concurrent  hear¬ 
ings  and  suggested  that  the  interested  parties  get  to¬ 
gether  and  “see  whether  they  can’t  work  out  this  plan  of 
joint  hearings”.  The  Court’s  language  is  set  forth  at 
pages  69  to  70  of  the  Transcript,  quoted  herein  as  part  of 
Exhibit  “B”,  attached  hereto. 

10(e).  At  the  conclusion  of  the  oral  argument  of 
October  7,  1947,  the  reorganization  court  fixed  October 
13, 1947,  as  the  time  for  filing  Briefs.  On  the  following 
day  (October  8, 1947)  this  Court  entered  its  Order  stay¬ 
ing  the  Commission’s  Amendment  to  Rule  U-49(c). 

10(f).  On  October  13,  the  day  fixed  for  filing  briefs 
in  the  reorganization  court,  Philadelphia  Company  filed  a 
brief  renewing  its  request  for  a  hearing  before  the  Court 
alone.  Two  days  later,  Philadelphia  Company  received 
an  undated  copy  of  a  letter  advising  the  Court  that  the 
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Commission  would  consent  to  “joint  hearings”.  Phila¬ 
delphia  Company  thereupon,  by  letter  dated  October  16, 
1947,  advised  the  Court  of  its  opposition  to  the  Commis¬ 
sion’s  request  for  “joint”  hearings. 

10(g).  By  order  dated  October  21,  1947,  the  reor¬ 
ganization  Court  entered  an  Order  putting  the  Plan  of 
Reorganization  down  for  hearing  in  that  Court  The  full 
text  of  the  Court’s  Opinion  and  Order  are  attached 
hereto  as  Exhibit  “A”. 

REASONS  FOR  DENIAL  OF 
MOTION  TO  MODIFY  ORDER  OF  STAY 

1.  There  is  no  statutory  authority  for  the 
holding  of  joint  hearings. 

Under  Chapter  X  of  the  Bankruptcy  Act,  Plan  hear¬ 
ings  are  to  be  held  solely  by  the  Court.  Under  Section 
11(f)  of  the  Holding  Company  Act,  as  construed  by 
Judge  Biggs  in  the  Midland  United  Case,  58  F.  Supp. 
667,  683,  (which  is  apparently  the  construction  adopted 
by  the  Commission),  plan  hearings  are  to  be  held  solely 
before  the  Commission.  There  is  no  statutory  authority 
for  combining  these  two  procedures. 

2.  On  October  21,  191ft,  after  the  Motion  to 
Modify  Stay  was  filed,  the  Reorganization 
Court  ordered  plan  hearings  to  be  held  by 
it  alone. 

On  October  21,  1947,  the  Reorganization  Court 
ordered  that  plan  hearings  be  undertaken  before  it 
(Exhibit  “A”  attached  hereto).  This  action  demon¬ 
strates  that  the  Bankruptcy  Court  desires  hearings  be¬ 
fore  it  alone  at  this  time.  The  Court’s  opinion  makes 
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the  following  statement  concerning  joint  or  concurrent 
hearings: 

“If  it  should  appear  hereafter  that  there  is 
authority  for  separate  hearings  to  be  conducted  at 
the  same  time  and  place  before  a  Special  Master 
appointed  by  this  Court  and  by  an  officer  appointed 
by  the  Commission  and  that  such  concurrent  hear¬ 
ings  would  speed  the  proceedings,  then  an  appro¬ 
priate  form  of  order  or  orders  may  be  submitted 
for  the  consideration  of  this  Court” 

The  foregoing  statement  demonstrates  that  the 
Reorganization  Court  has  not  concluded  that  there  is 
any  authority  for  “joint”  or  “concurrent”  hearings,  or 
that  such  hearings  would  speed  the  proceedings. 

3.  The  Commission  seeks  a  privilege  which  it 
was  unwilling  to  concede  to  the  Reorgani¬ 
zation  Court. 

Prior  to  the  entry  of  a  Stay  Order  by  this  Court, 
the  Commission  had  rejected  the  possibility  of  joint 
hearings.  At  that  time,  when  the  Commission  consid¬ 
ered  its  amendment  to  Rule  U-49(c)  to  be  in  full  force 
and  effect,  the  Commission  asserted  that  it,  and  it  alone, 
had  the  jurisdiction  to  hold  plan  hearings.  Although 
the  validity  of  the  Commission’s  jurisdiction  was  under 
attack,  and  in  litigation,  the  Commission  was  unwilling 
to  permit  the  Reorganization  Court  to  sit  jointly  with 
the  Commission.  After  the  entry  of  the  Stay-Order  of 
October  7  the  converse  of  the  Commission’s  position  can 
be  equitably  applied:  that  is,  it  would  be  equitable  to 
permit  the  Reorganization  Court  to  proceed  with  plan 
hearings  leaving  the  Commission  in  the  position  (if 
that  Court’s  jurisdiction  is  not  judicially  sustained)  of 
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adopting  the  Court’s  record  or  supplementing  or  re¬ 
placing  that  record  as  the  Commission  sees  fit. 

4.  The  Commission's  experience  had  indicated 
that  joint  hearings  are  impracticable. 

On  October  7,  1947,  the  day  before  this  Court’s 
stay  order  was  entered,  counsel  for  the  Commission  was 
asked  by  the  Reorganization  Court  whether  “it  would 
be  practicable  for  hearings  to  be  held  by  the  Commis¬ 
sion  and  this  Court  at  the  same  time?”.  Commission 
counsel  replied  as  follows: 

“I  don’t  know,  Your  Honor.  We  considered 
that  within  the  Commission.  The  experience  of 
the  Commission  in  the  Utilities  Power  and  Light 
case  was  such  that  it  would  not  recommend  that 
procedure  again  in  any  other  reorganization.” 

Commission’s  counsel  further  stated  to  the  Reor¬ 
ganization  Court  on  October  7,  1947,  that  the  matter 
of  joint  hearings  had  been  rejected  by  the  Commission 
because  “its  experience  in  the  only  case  where  such 
concurrent  hearings  had  been  held  (re  Utilities  Power 
and  Light  Company,  5  S.E.C.  483  ;  29  F.  Supp.  763)  was 
such  that  it  would  not  recommend  it  again.”  He  stated, 
however,  that  he  would  bring  it  to  the  Commission’s 
attention  “again”  (Tr.  Page  67). 

If  this  procedure  was  impracticable  prior  to  the 
entry  of  a  Stay  of  the  Commission’s  Rule,  we  cannot 
understand  how  it  can  have  become  practicable  after 
the  entry  of  such  stay. 

We  submit  moreover  that  the  possibility  of  con¬ 
fusion  in  any  joint  or  concurrent  hearings  is  obvious. 
There  will  be  the  question,  for  example,  of  whether 
there  should  be  two  stenographic  transcripts  or  only 
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one.  If  there  is  to  be  only  one  stenographic  transcript, 
how  shall  problems  be  resolved  in  the  event  of  disputes 
between  the  two  presiding  officers  as  to  admissibility 
of  evidence?  Shall  two  sets  of  exhibts  be  handed  up 
to  the  Examiner  and  Special  Master  or  only  one?  Shall 
the  number  of  parties  entitled  to  be  heard  be  governed 
by  Chapter  X  or  Section  11(f)  ?  Shall  the  matter  of 
the  plan  or  plans  which  may  be  presented  be  determined 
by  Section  169  or  by  Section  11(f)  ?  Who  shall  deter¬ 
mine  where  the  proceedings  shall  be  held  and  at  what 
times?  How  shall  differences  of  opinion  be  resolved? 
Shall  the  Trustee  file  an  application  for  approval  under 
Section  11(f)  ?  If  not,  what  will  be  the  authority  of 
the  Commission’s  Examiner  to  act  in  the  case?  These 
and  many  other  questions  will  inevitably  cause  con¬ 
fusion. 

5.  No  harm  wxU,  result  from  a  failure  to  hold 
joint  hearings. 

If  plan  hearings  go  forward  in  the  Reorganization 
Court  and  if  the  Commission’s  jurisdiction  to  take  away 
from  the  Reorganization  Court  the  power  to  hold  plan 
hearings  is  ultimately  sustained,  the  Commission  will 
then  be  in  a  position  to  adopt  a  large  part  of  the  record 
made  before  that  Court.  We  can  perceive  no  valid 
reason  why  a  duplication  of  this  evidence  should  be 
necessary.  The  Commission  would,  of  course,  be  free 
to  supplement  that  evidence  in  such  respects  as  it  de¬ 
sired.  A  similar  process  of  editing  the  record  would  be 
necessary  even  if  joint  hearings  were  held. 

Furthermore,  the  Commission  would  have  a  similar 
problem  even  if  it  were  to  undertake  plan  hearings  today 
either  under  its  sole  jurisdiction  or  under  joint  jurisdic¬ 
tion  with  the  Court.  This  problem  would  arise  by 
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reason  of  the  fact  that  there  already  exists  an  extensive 
record  in  the  Reorganization  Court  in  the  litigation  of 
the  Petition  of  the  City  of  Pittsburgh  which  culminated 
In  re  Pittsburgh  Railways  Company,  155  Fed.  2d  477, 
(3  Cir.,  May  7,  1946).  Undoubtedly,  the  Commission 
would  be  required  as  a  practical  matter  to  take  into 
consideration  substantially  all  of  this  record.  There 
would  also  exist  the  question  as  to  what  extent  the 
Securities  and  Exchange  Commission  should  adopt  the 
extensive  record  heretofore  made  before  the  Pennsyl¬ 
vania  Public  Utility  Commission.  The  possibility  of 
the  Commission’s  adopting  a  portion  of  the  record  made 
in  the  Reorganization  Court  already  exists,  therefore, 
and  is  not  newly  created  by  reason  of  plan  hearings  in 
that  Court  at  this  time. 

6.  A  joint  hearing  wiU  not  satisfy  the  objec¬ 
tives  ascribed  by  the  Commission  as  the 
basis  for  its  amending  its  Rule  U-l£(c). 

The  Commission’s  action  in  adopting  its  amend¬ 
ment  to  Rule  U-49(c),  as  stated  by  the  counsel  for  the 
Commission,  contemplated  hearings  solely  before  the 
Commission.  The  Commission’s  counsel  stated  to  its 
Reorganization  Court  on  October  7  (Tr.  Page  44) : 

“Now  the  intention  of  the  Commission,  ex¬ 
pressed  in  this  Memorandum  [Memorandum  of 
Views  of  the  Commission  Accompanying  Adopting 
of  Rule  Amending  Rule  U-49  ( c) ;  Holding  Company 
Act  of  1935  Release  No.  7237-A]  on  page  8,  was 
that  the  plan  for  Pittsburgh  Railways  Company 
would  be  subject  to  Section  11(f)  and  would  re¬ 
quire  Commission  approval  before  it  was  submitted 
to  the  Courts  (Italics  supplied.) 
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The  Commission’s  Order  amending  its  Rule  U-49(c) 
furnishes  no  reason  as  to  why  any  statutory  objective 
of  the  Commission  could  be  accomplished  by  a  “joint” 
hearing.  Certainly  joint  hearings  would  not  permit  the 
Commission  to  achieve  its  avowed  objective  of  consider¬ 
ing  the  plan  prior  to  its  submission  to  the  Court. 

7.  There  is  confusion  as  to  whether  the  hear - 
ings  sought  by  the  Commission  should  be 
“joint”  or  “separate?’. 

We  submit  that  there  was  never  a  meeting  of  the 
minds  between  the  Commission  and  the  Court  as  to 
whether  the  hearings,  which  the  Commission  seeks  to 
accomplish  by  a  modification  of  this  Court’s  stay,  should 
be  “joint”  or  “concurrent”.  The  Commission  has  ad¬ 
vised  the  Court  by  its  undated  letter  appended  as  an 
Exhibit  to  its  Modification  of  the  Motion  for  Stay  “that 
the  Commission  consents  to  the  holding  of  hearings  to 
be  presided  over  jointly  by  a  Special  Master  to  be  ap¬ 
pointed  by  the  Court  and  by  an  Examiner  to  be 
appointed  by  the  Commission.”  (Italics  supplied.)  The 
Court  on  the  other  hand  had  spoken  of  the  possibility 
of  “separate”  but  “concurrent”  hearings.  (Tr.  Pages  69, 
70)  In  its  opinion  filed  October  21, 1947,  (Exhibit  “A”, 
herein)  the  Reorganization  Court  again  refers  to  “sep¬ 
arate”  and  “concurrent”  hearings. 

We  submit  that  the  type  of  hearing  now  sought  by 
the  Commission  is  not  necessarily  the  type  of  hearing 
which  the  Court  submitted  for  the  consideration  of  the 
parties  at  the  argument  of  October  7. 
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8.  When  it  entered  its  Stay  Order  of  October 
8, 191} 7,  this  Court  was  aware  of  the  impact 
of  its  Order  of  Stay  upon  a  Plan  of  Reor¬ 
ganization  for  Pittsburgh  Railways  Com¬ 
pany. 

This  Court  was  advised  of  the  facts  concerning 
the  time  for  filing  of  amendments  to  the  Plan  of  Reor¬ 
ganization  in  the  Pittsburgh  Railways  Company  case. 
In  paragraph  7  of  the  “Objections  of  Securities  and  Ex¬ 
change  Commission  to  Motion  to  Stay  Affecting  its  Rule 
Amending  Rule  U-49(c)”  the  Commission  stated  that 
the  Trustee  had  been  ordered  to  file  amendments  to  the 
Plan  of  Reorganization  “not  later  than  May  13,  1947”. 
The  text  of  the  Commission’s  statement  is  quoted  here¬ 
inabove  at  page  3. 

The  time  for  filing  amendments  to  the  Plan  of 
Reorganization  was  subsequently  extended  by  the  Re¬ 
organization  Court  to  August  7,  1947. 

In  granting  a  stay  in  this  case,  this  Court  has  al¬ 
ready  taken  into  consideration  the  impact  of  the  Order 
upon  the  Plan  of  Reorganization  in  the  Pittsburgh  Rail¬ 
ways  reorganization  (See  page  15  of  Opinion  filed 
October  8, 1947). 

9.  The  Commission  seeks  an  Order  which  it 
may  nevertheless  attack  as  invalid. 

In  Paragraph  9  of  its  Motion  for  Modification  of 
the  Stay,  the  Commission  states: 

“The  Commission  would  deem  itself  free,  if  it 
should  hereafter  deem  such  procedure  appropriate, 
to  seek  review  by  the  United  States  Supreme  Court 
of  the  Order  of  October  8,  1947,  whether  or  not 
modified  in  accordance  with  the  present  motion.” 


256  a  Objection  of  Philadelphia  Co.  to  Motion. 


i  The  Commission  seeks  to  place  itself  in  the 
anomalous  position  of  being  able  to  attack  an  Order 
which  it  asks  the  Court  to  make.  If  therefore,  the 
Commission’s  request  were  granted,  this  Court  could 
not  be  certain  that  its  action  in  granting  the  request 
would  settle  any  controversy,  since  the  same  matter 
might  be  carried  to  the  Supreme  Court  of  the  United 
States. 

Respectfully  submitted. 


Thomas  J.  Munsch,  Jr. 

C.  Elmer  Bown 

Attorneys  for  Philadelphia 
Company,  Petitioner. 

435  Sixth  Avenue 
Pittsburgh,  Pennsylvania. 

Of  Counsel: 

Philip  A.  Fleger 
435  Sixth  Avenue 
Pittsburgh,  Pennsylvania 

Dated:  October  24,  1947 
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In  The 

DISTRICT  COURT  OF  THE  UNITED  STATES 
For  the  Western  District  of  Pennsylvania 


In  the  Matter  of 
Pittsburgh  Railways  Company, 
Debtor 


In  Proceedings  for 
Reorganization  of  a 
Corporation 
No.  20225 
in  Bankruptcy 


Petition  of  Trustee  Relative  to  Fixing  Time  for 
Hearing  on  Amended  Revised  Plan  of  Reorganization, 
Filed  March  17,  1942,  as  Amended  August  7,  1947. 


Opinion 


Filed  October  21,  1947 

McVicar,  J: 

This  case  is  now  before  the  Court  on  the  petition  of 
W.  D.  George,  Trustee  of  Pittsburgh  Railways  Com¬ 
pany,  Debtor  and  Pittsburgh  Motor  Coach  Company, 
Subsidiary,  wherein  it  is  prayed  that  the  Court  fix  a 
time  for  hearing  before  this  Court  or  a  special  Master 
on  the  amended  revised  plan  of  reorganization  for  the 
Pittsburgh  Railways  Company  and  Pittsburgh  Motor 
Coach  Company  filed  March  17,  1942,  as  amended 
August  7,  1947.  On  this  petition  the  Court  made  an 
order,  that  any  objections  to  said  petition  raising  ques¬ 
tions  of  law  or  preliminary  issues,  be  set  forth  in 
answers  and  such  objections  shall  be  heard  by  the  Court 
on  a  date  fixed.  Answers  were  filed  by  the  Philadelphia 
Company,  Allegheny  Traction  Company,  Citizens  Trac¬ 
tion  Company,  City  of  Pittsburgh,  Jules  Guggenheim, 
et  cu  and  the  Securities  and  Exchange  Commission.  In 
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the  answers  of  the  City  of  Pittsburgh,  Jules  Guggen¬ 
heim,  et  aZ  and  the  Securities  and  Exchange  Commis¬ 
sion,  it  was  prayed  that  the  petition  be  dismissed  on 
the  ground  that  reorganization  plan  under  the  facts  in 
this  case  shall  not  be  effective  until  it  has  been  approved 
by  the  Securities  and  Exchange  Commission  after  op¬ 
portunity  for  hearing  prior  to  its  submission  to  the 
Court. 

The  Public  Utility  Holding  Company  Act  of  1935 
states  in  Section  11  (f) : 

1  “In  any  such  proceeding  a  reorganization  plan  for 
a  registered  holding  company  or  any  subsidiary 
company  thereof  shall  not  become  effective  unless 
such  plan  shall  have  been  approved  by  the  Com¬ 
mission  after  opportunity  for  hearing  prior  to  its 
submission  to  the  Court  *  *  V’ 

The  Pittsburgh  Railways  Company  is  a  subsidiary 
of  the  Philadelphia  Company,  a  registered  holding  com¬ 
pany. 

The  Securities  and  Exchange  Commission  exempted 
this  reorganization  proceeding  from  the  provisions  of 
the  Holding  Company  Act  by  Rule  U-49(c),  which 
reads: 

“(c)  Transactions  approved  by  a  reorganization 
court, — Any  such  subsidiary  company  which  is  the 
subject  of  a  proceeding  for  reorganization  in  any 
court  of  the  United  States  in  which  proceeding  the 
Commission  has  filed  a  notice  of  appearance  pur¬ 
suant  to  section  208  of  Chapter  X  of  the  Bankruptcy 
Act,  as  amended,  or  which  is  a  subsidiary  within 
the  meaning  of  section  106  (13)  of  said  Chapter  X, 
or  of  section  2(a)  (8)  of  the  Public  Utility  Holding 
Company  Act  of  any  such  subsidiary  company 
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which  is  the  subject  of  such  a  proceeding,  shall  be 
exempt  from  any  provision  of  the  Act  applicable 
to  the  appointment  of  any  trustee  for  such  company 
or  to  any  transaction  entered  into  with  the  approval 
(direct  or  indirect)  of  such  court:  Provided,  That 
such  transaction  does  not  involve  the  acquisition  of 
any  utility  assets  or  securities  of  any  public-utility 
or  holding  company.” 

This  rule  was  amended  February  28,  1947  by  adding 
thereto : 

“Provided  further,  That  this  paragraph  shall  be  in¬ 
applicable  to  any  subsidiary  company  which  is  the 
subject  of  reorganization  proceedings  (or  any  sub¬ 
sidiary  of  such  subsidiary  company  within  the 
meaning  of  Section  106  (13)  of  said  Chapter  X  or 
of  Section  2  (a)  (8)  of  the  Public  Utility  Holding 
Company  Act),  where  such  subsidiary  company,  or 
any  subsidiary  thereof,  is  the  issuer  of  any  securi¬ 
ties,  or  is  the  obligor  on  any  obligations,  which  have 
been  guaranteed  or  assumed  by  any  registered  hold¬ 
ing  company.” 

In  Philadelphia  Company  v.  Securities  and  Exchange 
Commission ,  United  States  Court  of  Appeals  for  the 
District  of.  Columbia,  the  Court  in  an  opinion  filed 
October  8,  1947,  by  Stephens,  Associate  Justice,  states 
as  to  the  matters  before  the  Court  as  follows : 

“This  case  is  before  the  Court  upon  a  motion  by  the 
Securities  and  Exchange  Commission,  hereafter 
sometimes  called  the  Commission,  to  dismiss  a  peti¬ 
tion  of  the  Philadelphia  Company,  a  Pennsylvania 
corporation,  hereafter  called  Philadelphia,  for  re¬ 
view  of  an  “order”  of  the  Commission  revoking  an 
exemption  from  the  provisions  of  the  Public  Utility 
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Holding  Company  Act  of  1935, 15  U.S.C.  §79  (1940) , 
hereafter  sometimes  referred  to  as  the  Act.  The 
case  presents  also  objections  of  the  Commission  to 
the  issuance  of  a  stay  order  pending  disposition  of 
the  petition  for  review.  The  stay  order  is  sought 
in  the  prayer  of  the  petition  and  also  by  a  separate 
motion  filed  by  Philadelphia.” 

The  Court  made  the  following  order: 

“On  consideration  whereof,  It  is  now  ordered  by  this 
court  that  the  motion  to  dismiss  the  petition  for 
review  herein  be,  and  it  is  hereby,  denied  and  that 
the  order  of  the  Securities  and  Exchange  Commis¬ 
sion  on  review  in  this  case  be,  and  it  is  hereby, 
stayed  pending  the  final  disposition  of  this  case, 
or  the  further  order  of  this  court  in  this  case.” 

It  is  not  now  necessary  to  determine  whether  Sec¬ 
tion  11  (f )  of  the  Public  Utility  Holding  Company  Act 
is  applicable  to  this  proceeding  because  the  order  of 
the  Securities  and  Exchange  Commission  amending  its 
Rule  U-49  (c)  intended  to  invoke  the  Act  has  been 
stayed  by  the  United  States  Court  of  Appeals  for  the 
District  of  Columbia  as  set  forth  above. 

This  reorganization  proceeding  which  has  been 
much  protracted  should  be  prosecuted  with  all  prac¬ 
ticable  diligence.  To  this  end  hearing  on  the  reorgani¬ 
zation  plan  and  on  other  matters  related  thereto  such 
as  the  claims  of  the  Philadelphia  Company,  the  question 
of  the  subordination  thereof,  and  the  classification  of 
p.1  si  ms  should  be  started  as  soon  as  practicable  and 
prosecuted  with  diligence  until  the  completion  thereof. 
If  it  should  appear  hereafter  that  there  is  authority 
for  separate  hearings  to  be  conducted  at  the  same  time 
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and  place  before  a  Special  Master  appointed  by  this 
Court  and  by  an  officer  appointed  by  the  Commission 
and  that  such  concurrent  hearings  would  speed  the  pro¬ 
ceedings,  then  an  appropriate  form  of  order  or  orders 
may  be  submitted  for  the  consideration  of  this  Court 

The  prayer  of  the  petition  should  be  granted. 

ORDER 

And  now,  October  21,  1947,  the  petition  of  W.  D. 
George,  Trustee  of  Pittsburgh  Railways  Company, 
debtor,  and  Trustee  of  Pittsburgh  Motor  Coach  Com¬ 
pany,  subsidiary,  filed  September  12, 1947,  praying  that 
the  Court  fix  a  time  for  hearing  in  this  Court  or  before 
a  Special  Master  on  the  Amended  Revised  Plan  of  Re¬ 
organization  for  Pittsburgh  Railways  Company,  debtor, 
and  Pittsburgh  Motor  Coach  Company,  subsidiary,  filed 
March  17, 1942,  as  amended  August  7, 1947,  having  come 
on  for  hearing  in  this  Court  on  October  7, 1947  upon  the 
objection  contained  in  answers  filed  to  said  petition  by 
divers  interested  parties  raising  questions  of  law  or  pre¬ 
liminary  issues;  and  it  appearing  from  the  proof  of 
mailing  notice  filed  of  record  herein  that  notice  of  said 
hearing  was  duly  given  by  W.  D.  George,  Trustee,  pur¬ 
suant  to  and  in  accordance  with  the  provisions  of  the 
preliminary  Order  entered  by  this  Court  on  September 
12,  1947  upon  said  petition;  and  said  matter  having 
been  argued  by  counsel  and  the  Court  having  heard  all 
parties  who  appeared  and  desired  to  be  heard  thereon, 
and  the  Court  having  fully  considered  said  petition  and 
the  objections  thereto,  now  it  is  ordered  as  follows: 

(1 )  That  the  Amended  Revised  Plan  of  Reorgani¬ 
zation  for  Pittsburgh  Railways  Company,  debtor,  and 
Pittsburgh  Motor  Coach  Company,  subsidiary,  filed  by 
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W.  D.  George  and  Thomas  M.  Benner,  Trustees  of  Pitts¬ 
burgh  Railways  Company,  debtor,  and  Trustees  of  Pitts¬ 
burgh  Motor  Coach  Company,  subsidiary,  on  March  17, 
1942  and  the  amendments  filed  thereto  by  W.  D.  George, 
Trustee,  on  August  7, 1947,  is  hereby  referred  to  Watson 
B.  Adair,  Special  Master,  for  a  hearing  thereon  and  for 
the  consideration  of  any  objections  which  may  be  made, 
or  Of  such  amendments  or  plans  as  may  be  proposed  by 
the  debtor  or  by  any  creditor  or  stockholder. 

(2)  That  the  hearing  before  the  Special  Master 
on  the  aforesaid  matters  shall  commence  on  November 
12,  1947. 

(3)  That  notice  of  the  time  and  place  of  the  hear¬ 
ing  before  the  Special  Master  be  printed,  addressed  and 
mailed  by  the  Trustees  of  the  debtor  or  their  agents  at 
least  fifteen  (15)  days  prior  to  the  date  fixed  for  the 
commencement  of  such  hearings  to  Pittsburgh  Railways 
Company,  debtor,  and  Pittsburgh  Motor  Coach  Com¬ 
pany,  subsidiary,  their  creditors,  claimants,  stock¬ 
holders,  bondholders  and  the  indenture  trustees  under 
their  bond  issues,  as  the  same  appear  on  the  books  and 
records  of  the  debtor  and  the  subsidiary  and/or  on  the 
proofs  of  claim  filed  in  this  proceeding,  the  underlying 
companies  in  the  Pittsburgh  Railways  Company  trans¬ 
portation  system,  their  creditors,  stockholders,  bond¬ 
holders  and  the  indenture  trustees  under  their  bond 
issues,  as  the  same  appear  on  the  books  and  records  of 
the  said  underlying  companies,  in  so  far  as  such  books 
and  records  are  available  to  the  debtor  and  its  Trustees, 
and/or  on  proofs  of  claim  filed  in  this  proceeding,  or 
as  the  same  may  have  been  compiled  from  other  sources 
by  the  debtor  or  its  Trustees,  to  all  intervenors  in  the 
above  reorganization  proceedings,  the  Securities  and 
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Exchange  Commission  and  the  Secretary  of  the  Treas¬ 
ury.  The  said  notice  may  be  combined  with  notice  con¬ 
cerning  related  matters  in  this  proceeding. 

(4)  Subject  to  the  specifications  and  limitations 
stated  in  this  Order,  all  powers  conferred  upon  a  Master 
under  Rule  53(c)  of  the  Rules  of  Civil  Procedure  for 
the  District  Courts  of  the  United  States  shall  apply  to 
this  reference. 

(5)  The  Special  Master  shall  speed  the  proceed¬ 
ings  with  all  due  diligence  and  expedition  and  shall  file 
his  report  thereon  with  all  reasonable  dispatch  after 
the  conclusion  of  such  hearing,  the  report  to  contain 
the  findings  of  the  Special  Master  as  to  which  plan  or' 
plans  in  his  opinion  comply  with  the  provisions  of  Sec¬ 
tion  216  of  the  Bankruptcy  Act,  and  are  fair  and 
equitable  and  feasible. 

(6)  The  hearing  hereinbefore  ordered,  shall,  in 
so  far  as  practicable,  be  conducted  concurrently  with  the 
hearing  upon  the  claims  of  Philadelphia  Company  and 
its  affiliated  and  subsidiary  companies,  and  upon  the 
question  of  the  subordination  thereof,  but  may  continue 
after  the  latter  hearing  is  finished. 

By  the  Court 
V. 
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EXHIBIT  “B” 

In  The 

DISTRICT  COURT  OF  THE  UNITED  STATES 
For  the  Western  District  of  Pennsylvania 

In  the  matter  of — 

Pittsburgh  Railways 
Company, 

Debtor. 

And  now,  Tuesday,  October  7,  1947,  the  above- 
entitled  cause  came  on  for  hearing  on  the  following 
petitions:  Petition  of  Trustee  Relative  to  Fixing  Time 
for  Hearing  on  Amended  Revised  Plan  of  Reorganiza¬ 
tion,  filed  March  17,  1942,  as  Amended  August  7,  1947 ; 
Petition  for  Hearing  on  Claims  of  Philadelphia  Company 
and  Affiliated  Companies  and  Disposition  of  Question 
whether  such  Claims  should  be  Subordinated;  Petition 
for  an  Order  Instructing  Debtor’s  Trustee  to  Make  a 
Partial  Cash  Distribution  —  before  the  Hon.  Nelson 
McVicar,  Judge,  at  Pittsburgh,  Pennsylvania. 

Counsel  Present 

J.  Henry  O’Neill,  Esq.,  J.  Garfield  Houston,  Esq.,  and 
!  Wells  Fay,  Esq.,  appearing  on  behalf  of  Trustee: 

Thomas  J.  Munsch,  Jr.,  Esq.,  appearing  on  behalf  of  the 
Philadelphia  Company; 

Samuel  Koenigsberg,  Esq.,  appearing  on  behalf  of  Se¬ 
curities  and  Exchange  Commission; 

Robert  L.  Kirkpatrick,  Esq.,  appearing  on  behalf  of 
Citizens  Traction  Company; 
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Paul  G.  Perry,  Esq.,  appearing  on  behalf  of  Allegheny 
Traction  Company; 

William  F.  Walsh,  Esq.,  New  York  City,  appearing  on 
behalf  of  Public  Security  Holders  of  Citizens  Trac¬ 
tion  Company; 

Maurice  J.  Dix,  Esq.,  Philadelphia,  Pa.,  appearing  on 
behalf  of  Jules  Guggenheim  et  aL; 

[1-a]  Harry  F.  Stambaugh,  Esq.,  appearing  on  behalf 
of  Committee  for  Bondholders  of  Southern  Trac¬ 
tion  Company; 

John  M.  Marshall,  Esq.,  appearing  on  behalf  of  the  City 
of  Pittsburgh. 


Transcript  of  Official  Notes  of  Proceedings 

Elizabeth  Bunting, 

Harriet  Cole  Thomas, 

Official  Reporters. 


[42]  The  Court :  Is  there  any  other  person  who  de¬ 
sires  to  be  heard? 

Mr.  Walsh:  May  I  be  heard  briefly  on  behalf  of 
the  public  security  holders  of  the  Citizens  Traction 
Company? 

The  Court:  Yes.  Did  you  file  an  answer? 

Mr.  Walsh:  I  did  not,  sir,  to  this  particular  peti¬ 
tion,  but  if  I  could  be  heard  just  briefly  on  one  particular 
phase  as  I  see  it,  sir — 

The  Court:  I  might  say  these  other  petitions  will 
be  taken  up  later. 

Mr.  Walsh:  This  is  touching  on  this  petition  be¬ 
fore  Your  Honor  at  the  moment. 

The  Court:  All  right. 


266  a  Objection  of  Philadelphia  Co.  to  Motion. 

i  Mr.  Walsh :  As  I  see  it,  sir,  the  Securities  and 
Exchange  Commission  seeks  to  act  in  two  capacities — 
one  in  an  advisory  capacity  to  the  Court  and  the  other 
under  the  Public  Utility  Holding  Company  Act  Now, 
I  understand,  sir,  that  the  latter  question  has  not  yet 
been  resolved  by  the  Circuit  Court  of  Appeals  in  Wash¬ 
ington.  It  occurred  to  me,  sir,  that  we  might  follow 
the  same  procedure  in  this  court  as  was  followed  in  the 
case  of  the  Utilities  Power  and  Light  Company,  that 
both  the  special  master  and  the  trial  examiner  for  the 
S.E.C.  sit  and  hear  concurrently,  so  as  to  avoid  the 
duplication  of  hearings,  to  permit  an  immediate  action, 
the  same  testimony  to  be  heard  by  both  the  trial  exam¬ 
iner  for  the  Commission  as  [43]  well  as  the  testimony 
being  heard  at  the  same  time  by  the  special  master. 
Then  if  the  Circuit  Court  of  Appeals  should  determine 
that  the  Utility  Holding  Company  Act  does  not  apply 
in  this  case,  there  has  been  no  time  lost  and  the  Securi¬ 
ties  and  Exchange  Commission  still  acts  in  its  advisory 
capacity  to  Your  Honor.  I  think  that  that  would  re¬ 
solve  the  whole  issue  expeditiously  and  clearly. 

The  Court:  Is  there  any  other  person  who  desires 
to  be  heard  other  than  the  Securities  and  Exchange 
Commission? 

(No  response  to  the  question  by  the  Court) 

Mr.  Koenigsberg :  If  the  Court  please,  I  am  speak¬ 
ing  on  behalf  of  the  Securities  and  Exchange  Commis¬ 
sion.  The  Commission  is  opposed  to  the  relief  which 
the  Trustee  here  seeks.  The  issue  here  is  in  what 
forum  shall  plan  hearings  be  heard,  the  Commission  or 
the  Court.  We  think  they  should  be  heard  before  the 
Commission,  and  we  think  that  proceeding  before  the 
Court  is  contrary  to  the  applicable  statute. 
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[52]  Now,  as  far  as  the  Commission  is  concerned,  the 
Commission  is  prepared  to  go  forward.  I  would  like  to 
hand  up  to  Your  Honor  a  letter  that  was  addressed  by 
the  Director  [53]  of  the  Public  Utilities  Division  to  Mr. 
George  Zolotar,  my  superior  in  charge  of  this  case,  and 
with  Your  Honor's  permission  I  will  read  this  letter,  for 
it  expresses  the  willingness  of  the  Commission  to  go 
ahead  with  plan  proceedings. 

The  Court:  Whose  letter  did  you  say  it  was? 

Mr.  Koenigsberg :  This  is  a  letter  from  the  Director 
of  the  Public  Utilities  Division  of  the  Commission,  which 
administers  the  functions  of  the  Commission  under  the 
Holding  Company  Act.  This  letter  is  addressed  to  Mr. 
George  Zolotar,  who  is  the  head  of  the  reorganization 
unit  in  the  New  York  Regional  Office,  who  is  actively  at 
work  on  this  case  and  who  is  my  superior  in  this  case. 
This  letter  is  dated  October  6, 1947,  and  it  refers  to  the 
Trustee's  petition. 

“Dear  Mr.  Zolotar: 

“The  Commission  has  authorized  you  to  advise 
the  Court  that  if  the  trustee's  prayer  for  relief  is 
denied,  then,  unless  it  should  be  restrained  by  a  stay 
order  from  the  Court  of  Appeals,  the  Commission 
is  prepared  to  proceed  promptly  with  an  administra¬ 
tive  hearing  on  plans  of  reorganization  under  Sec¬ 
tion  11  (f)  of  the  Public  Utility  Holding  Company 
Act  of  1935,  at  which  hearing  specific  notice  will 
be  given  that  the  plan  hearing  includes  considera¬ 
tion  on  the  plan  of  the  trustee  as  amended  August 
7, 1947.  While  the  Commission  believes  it  would  be 
helpful  for  the  trustee  to  file  the  plan  with  the  Com¬ 
mission  and  assume  the  burden  of  going  forward  in 
support  of  the  plan,  it  does  not  believe  such  action 
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by  the  trustee  to  be  in  any  sense  a  jurisdictional  pre¬ 
requisite  to  consideration  by  the  Commission  of  the 
[54]  trustee’s  plan,  or  of  any  other  plan,  for  pur¬ 
poses  of  Section  11(f)  of  the  Act.  If  the  trustee’s 
1  prayer  is  denied,  the  Commission  will  allow  suffi¬ 
cient  time  before  the  commencement  of  hearings 
on  plans  to  apprise  the  Court  of  Appeals  of  its  in¬ 
tention  to  hold  such  hearings  for  whatever  relevance 
this  intention  may  have  upon  the  pending  motion 
for  stay  in  that  Court.” 

Now,  the  way  to  go  forward  in  this  case  is  to  follow 
what  is  the  clear  and  simple  line.  I  know  Philadelphia 
Company  has  raised  a  host  of  objections.  I  recall  that 
in  the  litigation  on  the  petition  to  include  the  underliers 
in  the  reorganization  plan  Philadelphia  Company  raised 
nineteen  questions,  no  less,  that  were  unresolved  and 
which  have  to  be  decided  at  a  subsequent  stage  of  liti¬ 
gation,  of  jurisdiction,  which  are  disputed,  and  they  were 
extremely  complex  questions, — I  know  because  I  tried 
to  work  them  out  myself — but  not  one  of  those  questions 
has  since  arisen  for  determination  by  this  court.  It  is 
easy  enough  to  sit  down  and  think  up  every  possible  ob¬ 
jection,  but  that  is  not  the  way  we  will  get  ahead  with 
the  plan.  The  Commission  has  asserted  jurisdiction  and 
jurisdiction  has  not  been  stayed.  The  assertion  of  juris¬ 
diction  is  colorable,  and  I  assert  that  this  court  should 
recognize  it. 

The  Court :  Do  you  think  it  would  be  practicable  for 
hearings  to  be  held  by  the  Commission  and  this  court  at 
the  same  time? 

Mr.  Koenigsberg:  I  don’t.  Your  Honor.  We  con¬ 
sidered  [55]  that  within  the  Commission.  The  experi¬ 
ence  of  the  Commission  in  the  Utilities  Power  and  Light 
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case  was  such  that  it  would  not  recommend  that  proce¬ 
dure  again  in  any  other  reorganization. 

******* 

[69]  The  Court :  I  can  ay  in  regards  to  that,  I  doubt 
very  much  if  his  court  has  the  power  to  order  that  be 
done.  I  would  have  some  doubt  on  that  point,  but  it  oc¬ 
curred  to  me  that  it  seems  like  a  practical  method  of 
proceeding  in  this  case,  both  for  the  Securities  and  Ex¬ 
change  Commissions  and  for  this  court,  and  that  it 
would  save  time  and  expense.  Well,  if  any  briefs  are  to 
be  filed,  they  will  be  filed  within  five  days  and  I  suggest 
the  interested  parties  get  together  and  see  whether  they 
can’t  work  out  this  plan  of  joint  hearings  by  which  hear¬ 
ings  would  be  held  by  this  court  and  hearings  held  at  the 
same  time  and  place — separately,  however — by  the  Secu¬ 
rities  and  Exchange  Commission. 

I  will  put  these  papers  aside  and  take  up  the  next 
petition. 

Mr.  O'Neill:  If  Your  Honor  please,  there  is  some 
doubt  in  some  of  our  minds  as  to  what  you  had  said  in 
the  last  statement  you  made,  and  I  wonder  if  we  might 
have  it  read  aloud  and  Your  Honor  follow  it  to  see  if  it 
is  what  you  had  in  mind. 

(Previous  statement  by  the  Court  read  by 

reporter) 

The  Court:  When  I  used  the  word  “separately”,  I 
meant  as  a  separate  tribunal.  In  other  words,  not  the 
two  tribunals  [70]  sitting  together  as  one  tribunal,  but 
each  tribunal  would  be  separate. 

Mr.  O'Neill:  At  a  concurrent  hearing. 

The  Court:  Yes.  And  when  I  said  “this  court”,  I 
mean  probably  a  special  master  appointed  by  this  court. 
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Objection  to  Motion  for  Hearing  on  Motion  to 

Modify  Stay 

1  (Filed  October  24, 1947) 

Philadelphia  Company  hereby  objects  to  the  Motion 
of  the  Securities  and  Exchange  Commission  for  oral 
argument  on  the  Commission’s  Motion  to  modify  the 
stay  entered  in  this  case  on  October  8, 1947. 

There  is  filed  herewith  the  “Objection  of  Phila¬ 
delphia  Company  to  Motion  to  Modify  Stay”.  Phila¬ 
delphia  Company  submits  that,  in  the  light  of  this 
Objection,  the  Commission’s  Motion  to  Modify  the  Stay 
is  so  clearly  lacking  in  merit  as  not  to  justify  the  con¬ 
sumption  of  the  time  of  this  Court  in  oral  argument 
thereon. 

Respectfully  submitted, 


i  Thomas  J.  Munsch,  Jr. 

C.  Elmer  Bown 
Attorneys  for 

Philadelphia  Company,  Petitioner 
435  Sixth  Avenue 
Pittsburgh,  Pennsylvania 

Of  Counsel : 

Philip  A.  Fleger 
435  Sixth  Avenue 
Pittsburgh,  Pennsylvania 

Dated:  October  24, 1947 
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Reply  of  Securities  and  Exchange  Commission  to 
Objections  of  Philadelphia  Company  to 
Motion  to  Modify  Stay. 

(Filed  October  29,  1947) 

We  believe  that  Philadelphia  Company  has  admitted 
all  material  facts  as  set  forth  in  the  Commission’s  mo¬ 
tion  to  modify  the  stay/  Nevertheless,  in  Part  II  hereof 
we  reply  to  that  portion  of  Philadelphia  Company’s  ob¬ 
jections  which  qualifies  its  admissions  concerning  the 
facts  set  forth  in  the  Commission’s  motion.  In  Part  I 
we  reply  to  the  enumerated  objections  urged  by  Phila¬ 
delphia  Company.  These  objections  for  the  most  part 
raise  questions  which  should  be  determined  by  the  Dis¬ 
trict  Court  for  the  Western  District  of  Pennsylvania 
rather  than  by  this  Court.  The  others  are  clearly  with¬ 
out  merit. 

L  PHILADELPHIA  COMPANY’S  ENUMERATED 
OBJECTIONS  TO  MOTION  TO  MODIFY  STAY 
1.  Philadelphia  Company’s  first  seven  objections 
(viz. :  (1)  “There  is  no  statutory  authority  for  the  hold¬ 
ing  of  joint  hearings”;  (2)  “On  October  21,  1947,  after 
the  Motion  to  Modify  Stay  was  filed,  the  Reorganization 
Court  ordered  plan  hearings  to  be  held  by  it  alone”; 
(3)  “The  Commission  seeks  a  privilege  which  it  was  un¬ 
willing  to  concede  to  the  Reorganization  Court”;  (4) 
“The  Commission’s  experience  had  indicated  that  joint 
hearings  are  impracticable”;  (5)  “No  harm  will  result 
from  a  failure  to  hold  joint  hearings”;  (6)  “A  joint 
hearing  will  not  satisfy  the  objective  ascribed  by  the 
Commission  as  the  basis  for  its  amending  its  Rule 
U-49(c)”;  (7)  ‘There  is  confusion  as  to  whether  the 
hearings  sought  by  the  Commission  should  be  ‘joint’  or 
‘separate’  ”)  all  relate  to  the  propriety  or  feasibility  of 
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joint  or  concurrent  hearings  before  a  special  master 
by  the  District  Court  and  a  hearing  officer  appointed  by 
the  Securities  and  Exchange  Commission.  These  objec¬ 
tions  are  for  the  most  part  expressed  in  terms  of  ad¬ 
ministrative  practicability  and  they  present  considera¬ 
tions  which  we  believe  can  most  appropriately  be 
weighed  by  the  reorganization  court.  Indeed,  Phila¬ 
delphia  Company  has  urged  the  same  considerations  on 
the  reorganization  court  in  connection  with  the  hearing 
in  that  court  which  led  to  its  opinion  and  order  dated 
October  21,  1947,  which  are  Exhibit  A  to  the  Objection 
of  Philadelphia  Company.  Reference  is  made  in  that 
connection  to  a  letter  from  counsel  for  Philadelphia 
Company  to  the  reorganization  court,  dated  October  16, 
1947,  a  copy  of  which  is  appended  as  Exhibit  A  hereto, 

2.  We  believe  that  the  concern  of  this  Court,  in  con¬ 
nection  with  the  scope  of  its  stay,  is  limited  to  the  pro¬ 
tection  of  the  parties  involved  against  irreparable  in¬ 
jury.  The  reasons  urged  by  Philadelphia  Company  in 
support  of  its  motion  for  stay  were  (a)  that  it  would 
“suffer  immediate  and  irreparable  injury”  and  (b)  that 
“no  harm  either  to  the  public  or  to  any  private  interest” 
could  ensue  from  the  stay  requested.  (See  Motion  of 
Philadelphia  Company  To  Stay  Order  of  Securities  and 
Exchange  Commission  Amending  Rule  U-49  (c)  Pending 
Disposition  of  Petition  for  Review,  filed  herein  March  22, 
1947) .  In  detailing  the  considerations  in  favor  of  stay¬ 
ing  the  Commission’s  action  pending  review,  this  Court 
stated  (slip  opinion  page  15) : 

“The  trustees  will  accordingly  not  only  have  been  ob¬ 
liged  to  participate  in  hearings  under  Section  11(f) 
for  the  approval  of  a  reorganization  plan  before 
submission  to  the  District  Court,  but  also  will  have 
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been  obliged  to  satisfy  in  the  course  of  the  adminis¬ 
tration  of  the  Debtor's  estate,  the  requirements  of 
*  *  *  other  provisions  of  the  Act.  The  trustees, 
that  is  to  say,  will  have  been  obliged  on  the  one  hand 
either  to  conform  to  such  provisions  or  to  make  ap¬ 
plications  to  the  Commission  for  approval  of  pro¬ 
posed  action,  or,  on  the  other  hand,  to  litigate  before 
the  Commission  questions  of  the  applicability  of 
such  provisions.” 

The  requested  modification  will  not,  of  course,  affect  the 
stay  insofar  as  it  relates  to  the  provisions  of  the  Act 
other  than  Section  11  ( f ) .  Moreover,  the  proposed  modi¬ 
fication  cannot  result  in  requiring  the  parties  to  partici¬ 
pate  under  Section  11(f)  in  any  hearing  at  a  different 
time  and  place  from  that  required  by  Section  169  of  the 
Bankruptcy  Act.  Hence,  from  the  standpoint  of  the  con¬ 
venience  of  the  parties  the  difference  between  the  hold¬ 
ing  of  a  hearing  before  a  special  master  and  a  holding  of 
the  suggested  joint  hearing  before  the  master  and  a  hear¬ 
ing  officer  appointed  by  the  Commission  is  insubstantial 
and  obviously  precludes  any  showing  of  irreparable  in¬ 
jury.  Indeed,  Philadelphia  Company's  present  objec¬ 
tion  are  not  even  couched  in  terms  of  any  theory  of  irre¬ 
parable  injury  to  it.  On  the  other  hand,  as  is  indicated 
in  the  Commission's  motion  for  modification  of  the  stay 
(see  paragraphs  5-8,  inclusive),  in  the  event  the  Com¬ 
mission's  rule  amendment  should  ultimately  be  deter¬ 
mined  to  be  valid  and  applicable  to  the  Pittsburgh  Rail¬ 
ways  reorganization,  a  stay  of  joing  hearings  by  this 
Court  would  be  harmful  to  the  public  interest  in  delaying 
the  reorganization  or  in  thwarting  the  Congressional 
policy  expressed  in  Section  11(f)  of  the  Holding  Com¬ 
pany  Act 
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3.  Philadelphia  Company’s  objection  that  there  is 
no  statutory  authority  for  the  holding  of  joint  hearings 
raises  a  semblance  of  a  legal  objection  to  the  motion  to 
modify  but  analysis  will  show  that  the  objection  is  in 
reality  one  of  practicality.  If  Section  11(f)  should  ulti¬ 
mately  be  held  inapplicable  to  the  reorganization  pro¬ 
ceedings  for  Pittsburgh  Railways,  it  cannot  be  seriously 
argued  that  the  participation  of  a  Commission  hearing 
officer,  with  the  approval  of  the  reorganization  court, 
in  a  joint  hearing  with  a  special  master  appointed  by 
the  Court  would  in  any  way  vitiate  the  record  made  at 
that  hearing.  On  that  hypothesis  the  only  conceivable 
detriment  resulting  from  the  joint  hearing  is  that  it 
may  prove  slightly  more  cumbersome  than  a  hearing 
before  the  special  master  alone,  a  disadvantage  which 
we  believe  outweighed  by  the  potentialities  of  delay  in 
not  holding  joint  hearings,  if  Section  11(f)  is  ulti¬ 
mately  held  applicable.  Again,  if  Section  11(f)  is  ulti¬ 
mately  held  applicable,  the  interim  necessity  for  the 
Commission  to  submit  to  joint  hearings  rather  than 
being  free  to  conduct  its  own  administrative  hearing 
may  well  have  improperly  embarrassed  it  in  the  dis¬ 
charge  of  its  administrative  function.  The  Commis¬ 
sion’s  experience  with  joint  hearings  referred  to  by 
Philadelphia  Company}  is  relevant  in  this  connection. 
Philadelphia  Company,  however,  is  hardly  in  a  position 
to  urge  this  consideration  as  an  objection.  In  any 
event  possible  embarrassment  to  the  Commission  is,  we 
believe,  a  lesser  evil  than  the  alternatives  posed  by  the 
stay  order  if  not  modified.  These  alternatives  were 
initially  (a)  a  delay  of  holding  any  hearings  on  the 
amended  plan,  or  (b)  the  holding  of  hearings  before  the 
special  master  in  advance  of  Commission  hearings  in 
contravention  of  the  procedure  contemplated  by  Section 
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11(f).  By  its  order,  dated  October  21,  1947,  the  reor¬ 
ganization  court  has  chosen  the  latter  alternative,  leav¬ 
ing  open,  however,  the  possibility  of  joint  hearings 
“if  it  should  appear  hereafter  that  there  is  authority” 
therefor. 

4.  The  seventh  objection  of  the  Philadelphia  Com¬ 
pany  mentions  confusions  as  to  whether  the  hearings 
sought  by  the  Commission  should  be  “joint”  or  “sepa¬ 
rate”.  The  proposed  order  attached  to  the  Commis¬ 
sion's  motion  to  modify  the  stay  would  permit  the  hold¬ 
ing  of  hearings  “jointly  before  a  special  master  to  be 
appointed  by  the  United  States  District  Court  for  the 
Western  District  of  Pennsylvania  and  a  hearing  officer 
appointed  by  the  Securities  and  Exchange  Commission 
*  *  *”  (Appendix  C  to  Motion  to  Modify  Stay).  The 
District  Judge  in  his  opinion  dated  October  21,  1947, 
referred  to  “a  concurrent  hearing”  “separately  con¬ 
ducted”.  We  believe  that  the  portions  of  the  transcript 
of  the  proceedings  attached  to  the  motion  to  modify  the 
stay  as  Appendix  A  and  to  the  objections  thereto  as 
Appendix  B  make  clear  that  the  term  “joint  hearing” 
was  used  broadly  throughout  the  discussion  to  indicate 
any  type  of  hearing  conducted  concurrently  in  the  same 
place  before  a  special  master  and  a  Commission  hearing 
officer.  Indeed,  the  District  Court  said  (page  69,  Appen¬ 
dix  A  to  Motion  to  Modify  Stay) :  “I  suggest  the  inter¬ 
ested  parties  get  together  and  see  whether  they  can't 
work  out  this  plan  of  joint  hearings  by  which  hearings 
would  be  held  at  the  same  time  and  place — separately, 
however — by  the  Securities  and  Exchange  Commission” 
(emphasis  supplied).  Inasmuch  as  the  relief  sought 
by  the  Commission  is  merely  to  be  permitted  to  partici¬ 
pate  in  such  joint  or  combined  hearings  as  the  District 


276  a  Reply  of  Commission  to  Objections. 

Court  may  authorize,  we  do  not  believe  this  Court  needs 
to  concern  itself  as  to  whether  the  hearings  should  be 
characterized  as  “joint”  or  “concurrent  hearings  sepa¬ 
rately  conducted”.  Since  the  Philadelphia  Company, 
however,  has  suggested  a  question  whether  the  proposed 
modification  of  the  stay  in  the  form  proposed  by  the 
Commission  would  be  sufficient  to  authorize  the  type  of 
hearings  contemplated  by  the  District  Court,  the  Com¬ 
mission  believes  that  its  proposed  form  of  order  should 
be  modified  by  the  substitution  for  the  word  “jointly” 
of  the  phrase  “jointly  or  in  concurrent  hearings  sepa¬ 
rately  conducted,”  so  that  there  will  be  no  question 
that  the  order  of  this  Court  will  be  broad  enough  to 
cover  any  type  of  “joint”  or  “concurrent”  hearing, 
leaving  to  the  District  Court  to  determine  in  the  exer¬ 
cise  of  its  sound  discretion  the  formulation  of  the 
mechanics  and  procedure  to  that  end.  We  believe  there 
is  no  possible  distinction  between  a  “joint”  and  a 
“concurrent”  hearing  in  relation  to  the  issue  of  whether 
the  holding  of  such  a  hearing  should  be  barred  by  stay 
order  of  this  Court 

5.  The  eighth  objection  (viz.:  “when  it  entered 
its  Stay  Order  of  October  8, 1947,  this  Court  was  aware 
of  the  impact  of  the  Order  of  Stay  upon  a  plan  of  reor¬ 
ganization  for  Pittsburgh  Railways  Company”)  merely 
expresses  disagreement  with  the  Commission’s  view 
that  the  problem  raised  by  the  present  motion  to  modify 
is  one  not  squarely  presented  in  the  prior  briefs  and 
arguments  in  this  Court  The  objection  has  no  rele¬ 
vance  to  the  merits  of  the  motion  to  modify.  We  do 
not  believe  this  Court  needs  further  help  from  counsel 
to  determine  how  far  the  present  problem  was  previ¬ 
ously  envisaged. 
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6.  Philadelphia  Company’s  ninth  and  final  objec¬ 
tion  relates  to  the  purportedly  anomalous  position  of  the 
Commission  in  moving  to  modify  the  stay  while  pre¬ 
serving  its  rights  to  further  review  thereof.  Even 
though  the  Commission  disagrees  with  the  decision  of 
this  Court  dated  October  8, 1947,  including  the  decision 
to  grant  any  stay,  there  is  nothing  anomalous  in  seeking 
a  modification  which  we  believe  is  entirely  consistent 
with  the  grounds  upon  which  that  decision  was  based. 
Nor  is  there  anything  improper  in  the  Commission’s  de¬ 
sire  to  preserve  its  objections  to  a  ruling  with  which  it 
disagrees.  The  time  factor  in  any  litigation  over  the 
rule  has  now  become  of  vital  importance  in  the  protection 
of  the  Commission’s  jurisdiction  asserted  by  the  amend¬ 
ment  to  its  Rule  U-49  (c) .  That  amendment  was  de¬ 
signed  inter  alia  to  enable  the  Commission  to  discharge 
its  statutory  function  in  connection  with  a  matter  which 
all  recognize  to  be  of  great  public  importance,  namely, 
the  bringing  about  of  an  appropriate  plan  of  reorganiza¬ 
tion  for  Pittsburgh  Railways  Company,  debtor.  Our 
concern  is  to  prevent  that  jurisdiction  from  being  frus¬ 
trated  without  a  conclusive  determination  on  the  merits 
of  the  issues  raised  by  the  petition  to  review,  including 
the  issue  as  to  the  appropriate  court  for  determination 
of  the  validity  of  the  action  of  the  Commission  chal¬ 
lenged  by  Philadelphia  Company.  Frank  disclosure  by 
the  Commission  of  other  possible  procedures  in  contem¬ 
plation  should  not  preclude  such  modification  of  the  out¬ 
standing  stay  as  this  Court  may  otherwise  conclude  to 
be  appropriate. 
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EL.  PHILADELPHIA  COMPANY’S  QUALIFICATIONS 

!  AS  TO  THE  FACTS  SET  FORTH  IN  THE  COM¬ 
MISSION’S  MOTION  TO  MODIFY  STAY 

i  Philadelphia  Company  qualifies  its  admissions  as  to 
the  facts  only  with  respect  to :  (1 )  whether  this  Court’s 
attention  had  been  brought  to  the  fact  that  plan  hearings 
were  not  “imminent”  at  the  time  the  motion  for  a  stay 
was  briefed  and  argued  (page  (2) ) ;  (2)  whether  it  was 
suggested  at  the  District  Court  hearing  on  the  trustee’s 
petition  to  fix  a  time  for  hearings  on  the  amended  plan 
that  any  decision  by  that  Court  on  the  merits  of  the 
Commission’s  amendment  to  its  Rule  U-49  ( c )  under  the 
Public  Utility  Holding  Company  Act  of  1935  might  re¬ 
sult  in  interlocutory  appeals  to  the  Circuit  Court  of  Ap¬ 
peals  for  the  Third  Circuit  and  consequent  delay  (page 
3);  (3)  whether  the  suggestion  made  to  the  District 
Court  that  joint  hearings  be  held  was  made  “with  a  view 
to  preventing  a  dispute  over  the  applicability  of  Section 
11(f)  from  delaying  progress  with  plan  hearings” 
(pages  2-3) ;  (4)  whether  the  District  Judge  indicated 
that  he  regarded  joint  hearings  as  a  desirable  procedure 
(page  3) ;  and  (5)  whether  there  is  precedent  for  joint 
hearings  before  a  hearing  officer  appointed  by  a  reorgan¬ 
ization  court  (page  4) . 

1.  In  the  face  of  Philadelphia  Company’s  repre¬ 
sentations  as  to  the  fact  that  no  plan  was  then  “ripe”  for 
hearings,  cited  at  page  2  of  the  Commission’s  Motion  to 
Modify  Stay,  it  merely  adverts  to  the  circumstance  that 
this  Court  was  advised  of  an  order  to  the  trustee  to  file 
amendments  to  the  plan  not  later  than  May  17,  1947. 
Orders  extending  time  in  such  matters  are  not  uncom¬ 
mon  in  complicated  reorganization,  as  is  indicated1  by 
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the  order  in  this  reorganization  extending  the  time  to 
file  amendments  to  August  7, 1947. 

2.  That  it  was  suggested  at  the  District  Court 
hearing  on  the  trustee’s  petition  that  a  decision  on  the 
merits  of  the  Commission’s  rule  amendment  might  result 
in  interlocutory  appeals  and  consequent  delay  appears 
from  pages  65-66  of  the  transcript  of  the  proceeding  be¬ 
fore  the  District  Court,  contained  in  Appendix  A  to  the 
Commission’s  motion  to  modify  the  stay.  In  the  colloquy 
between  the  Court  and  Mr.  Stambaugh,  attorney  for  a 
bondholders’  committee  of  Southern  Traction  Company, 
it  was  pointed  out  that  if  the  District  Court  should  de¬ 
termine  the  “question  of  jurisdiction”  raised  by  the  trus¬ 
tee’s  petition,  any  person  disagreeing  with  the  deter¬ 
mination  could  take  an  appeal,  and  in  that  connection 
“a  hearing  by  the  court  and  the  Commission  at  the  same 
time”  was  considered  “with  the  idea  of  expediting  the 
matter  as  much  as  possible”. 

(3)  The  colloquy  referred  to  in  (2),  supra,  makes 
clear  that  the  idea  of  joint  hearings  was  considered  in 
order  to  prevent  delay  in  plan  hearings  arising  from  a 
dispute  over  the  “question  of  jurisdiction,”  which  ques¬ 
tion  of  course  depends  on  the  applicability  of  Section 
11(f)'  of  the  Holding  Company  Act.  Moreover,  as  ap¬ 
pears  from  pages  42  and  43  of  the  transcript  of  proceed¬ 
ings  before  the  District  Court,  contained  in  Appendix  B 
to  the  Philadelphia  Company’s  objections  to  the  Commis¬ 
sion’s  motion  to  modify  the  stay,  Mr.  Walsh,  the  person 
first  suggesting  that  “both  the  special  master  and  the 
trial  examiner  for  the  S.E.C.  sit  and  hear  concurrently,” 
made  his  suggestion  with  a  view  “to  permit  an  imme¬ 
diate  action”  and  to  “resolve  the  whole  issue  expedi 
tiously  and  clearly.” 
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(4)  That  the  District  Judge  indicated  that  he  re¬ 
garded  joint  hearings  as  a  desirable  procedure  is  clear 
from  his  language  at  page  67  of  the  transcript  of  pro¬ 
ceedings  before  the  District  Court,  contained  in  Appen¬ 
dix  A  to  the  Commission’s  motion  to  modify  the  stay 
that  “It  seems  to  me  that  if  this  course  could  be  pursued, 
it  would  be  a  saving  of  time  and  expense,”  as  well  as 
from  his  statement  quoted  at  page  6  of  the  Commission’s 
motion  to  modify  the  stay  and  found  at  page  68  of  the 
transcript,  that  “It  can  be  given,  if  you  wish,  as  a  recom¬ 
mendation  from  this  Court  for  consideration  in  this 
particular  case.”  In  connection  with  the  latter  state¬ 
ment,  the  District  Court  did  not  state,  as  is  indicated  in 
the  objections  of  Philadelphia  Company  (pages  4,  6), 
that  it  considered  the  procedure  feasible  only  if  all  the 
parties  might  voluntarily  agree  to  concurrent  hearings. 
The  last  quoted  language  was  followed  by  the  statement 
of  the  Court:  “I  don’t  want  to  lay  down  any  precedent 
or  attempt  to  lay  down  any  precedent  with  the  Securities 
and  Exchange  Commission.”  Although  the  Court  had 
suggested  that  the  parties  might  voluntarily  agree  to 
such  procedure,  his  doubt  as  to  his  power  to  order  such 
procedure  appears  to  stem  from  the  nature  of  the  Com¬ 
mission’s  functions  under  Section  11(f)  of  the  Holding 
Company  Act.  Obviously  joint  hearings  before  a  special 
master  appointed  by  the  District  Court  and  a  hearing 
officer  appointed  by  this  Commission  could  not  be  had 
without  the  concurrence  of  the  Commission.  Commis¬ 
sion  counsel  had  stated  to  the  Court:  “I  rather  suspect 
that  the  suggestion  would  not  be  acceptable,  but  I  will 
bring  it  to  the  Commission’s  attention  again”  (Tran¬ 
script  of  hearings  before  the  District  Court,  pages  66-67, 
contained  in  Appendix  A  to  the  Commission’s  motion  to 
modify  the  stay),  and  hence  the  “recommendation  from 
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this  Court  for  consideration”  appears  to  have  been  di¬ 
rected  to  the  Commission.  The  references  already  con¬ 
tained  herein  make  clear  that  the  suggestion  of  joint 
hearings  was  not  submitted  to  the  parties  by  the  District 
Court  “as  a  casual  thought”  as  contended  by  Phila¬ 
delphia  Company  (Objections,  page  4). 

(5)  Although  Philadelphia  Company  purports  to 
deny  that  “there  is  precedent  for  such  joint  hearings,” 
it  admits  that  such  joint  hearings  have  been  held  in  In  re 
Utilities  Power  and  Light  Company ,  5  S.E.C.  483  ;  29  F. 
Supp.  763  (Objections,  page  4).  Despite  the  fact  that 
counsel  for  the  Commission  had  stated  to  the  District 
Court  that  the  Commission  would  not  recommend  that 
procedure  again,  after  consideration  of  the  suggestion  of 
the  District  Court  that  such  procedure  be  applied  “in  this 
particular  case,”  the  Commission  did  agree  to  the  pro¬ 
cedure  suggested,  as  is  made  clear  from  the  letter  to  the 
District  Court  set  forth  in  Appendix  B  to  the  Commis¬ 
sion’s  motion  to  modify  the  stay. 

CONCLUSION 

Under  the  order  of  the  District  Court  dated  October 
21, 1947,  hearings  before  the  special  master  are  directed 
to  begin  on  November  12,  1947.  If  joint  or  concurrent 
hearings  are  to  be  held  the  Commission  believes  that 
public  notice  thereof  should  be  given,  for  purposes  of 
the  Public  Utility  Holding  Company  Act,  a  reasonable 
period  in  advance  thereof.  This  emphasizes  the  im¬ 
portance  of  timely  action  upon  the  present  motion.  Our 
request  for  oral  argument  was  in  the  hope  that  this 
might  expedite  consideration  and  enable  the  Court  to 
secure  answers  to  any  practical  questions  not  fully  cov¬ 
ered  in  the  papers.  We  do  not  conceive  that  there  are 
any  legal  issues  which  have  not  already  been  fuHy  argued 
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to  the  Court  and  desire  oral  argument  only  if  the  Court 
believes  that  it  will  assist  in  a  prompt  disposition  of  the 
matter. 

Respectfully  submitted, 

/s/  Roger  S.  Foster 
Roger  S.  Foster 

Solicitor 

Securities  and  Exchange  Commission 
18th  and  Locust  Streets 
Philadelphia  3,  Pennsylvania 

October  28, 1947 


APPENDIX  A 
(Letter) 

LAW  OFFICES 
PHILADELPHIA  COMPANY 
and 

SUBSIDIARY  COMPANIES 
435  Sixth  Avenue 
Pittsburgh  19,  Pa. 


October  16, 1947 

Honorable  Nelson  McVicar 
United  States  District  Court 
Federal  Building 
Pittsburgh,  Pennsylvania 

In  re:  Pittsburgh  Railways  Reorganization 

Proceedings 

Dear  Sir: 

We  received  on  October  15,  1947,  an  undated  copy 
of  a  letter  addressed  to  you  by  Mr.  Zolotar,  Chief  of  the 
Reorganization  Unit  of  the  Securities  and  Exchange 
Commission,  in  which  he  states  that  the  Commission  had 
authorized  him  to  state  that  it  consents  to  “the  holding 
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of  hearings  to  be  presided  over  jointly  by  a  Special 
Master  to  be  appointed  by  the  Court  and  an  Examiner 
to  be  appointed  by  the  Commission”. 

In  the  light  of  Mr.  Zolotar’s  letter,  we  must  advise 
you  that  Philadelphia  Company  cannot  consent  to  any 
joint  or  concurrent  hearing  on  the  part  of  the  Court 
and  the  Commission  and  will  consider  itself  obliged  to 
resist  any  such  procedure.  We  consider  such  a  pro¬ 
cedure  to  be  both  unlawful  and  impracticable. 

We  submit  that  the  proposal  of  joint  or  concurrent 
hearings  is  unlawful  because  there  is  no  statutory 
authority  for  such  hearings,  either  in  Chapter  X  or  Sec¬ 
tion  11(f)  of  the  Holding  Company  Act.  This  proceed¬ 
ing  is  governed  solely  by  Chapter  X,  which  makes  no 
provision  for  any  hearings  on  the  part  of  the  Commis¬ 
sion.  The  Commission’s  function  is  “advisory  only” 
and  this  function  is  to  be  exercised  on  the  record  made 
by  the  Court  and  by  the  Court  alone. 

The  sole  instance  in  which  concurrent  hearings 
have  been  held  between  any  Court  and  the  Securities  and 
Exchange  Commission  is  re  Utilities  Power  &  Light  Cor¬ 
poration ,  5  SEC  483  (July  26,  1939).  See  also  in  re 
Utilities  Power  &  Light  Corporation ,  29  Fed.  Supp.  763 
(October  27,  1939).  The  reorganization  proceedings  in 
that  case  were  conducted  pursuant  to  Section  77B  rather 
than  Chapter  X  of  the  Bankruptcy  Act.  Concurrent 
hearings  between  an  Examiner  appointed  by  the  Com¬ 
mission  and  a  Special  Master  appointed  by  the  Court 
were  undertaken  on  August  29,  1938.  This,  it  will  be 
noted,  was  prior  to  the  effective  date  of  Chapter  X  of 
the  Bankruptcy  Act  Moreover,  the  debtor  in  that  case 
was  a  registered  holding  company  and  was  conceded  by 
all  parties  to  be  subject  to  the  provisions  of  Section 
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11(f)  of  the  Holding  Company  Act.  The  fact  that 
concurrent  hearings  were  held  in  a  case  where  Section 
11(f)  was  concededly  applicable  is  certainly  no  author¬ 
ity  for  holding  such  hearings  where  Section  11(f)  is 
concededly  inapplicable  or  where  its  applicability  is  in 
dispute. 

Moreover,  the  Commission’s  experience  in  the  Utili¬ 
ties  Power  &  light  case  indicates  that  the  practice  of 
joint  hearings  is  impracticable,  even  where  Section 
11(f)  is  concededly  applicable.  We  consider  it  signifi¬ 
cant  that,  as  stated  by  Mr.  Koenigsberg,  counsel  for  the 
Commission,  the  Commission  had  considered  the  matter 
of  joint  or  concurrent  hearings  prior  to  the  oral  argu¬ 
ment  on  October  7, 1947,  and  had  rejected  it  as  unwork¬ 
able.  Mr.  Koenigsberg  was  very  explicit  on  this  point, 
as  the  following  colloquy  indicates  (Transcript,  pages 
54-55): 

“The  Court :  Do  you  think  it  would  be  prac- 
1  ticable  for  hearings  to  be  held  by  the  Commission 
and  this  Court  at  the  same  time? 

Mr.  Koenigsberg'.  I  don’t,  Your  Honor.  We 
considered  that  within  the  Commission.  The  ex¬ 
perience  of  the  Commission  in  the  Utilities  Power 
and  Light  case  was  such  that  it  would  not  recom¬ 
mend  that  procedure  again  in  any  other  reorgan¬ 
ization”.  (Emphasis  supplied) 

Mr.  Koenigsberg  emphasized  this  point  further 
(Transcript,  pages  66-67) : 

“The  Court :  I  would  like  to  ask,  couldn’t  that 
be  worked  out?  The  Securities  and  Exchange  Com¬ 
mission  is  represented  here.  I  assume  the  other 
parties  would  all  be  interested.  Why  couldn’t  it  be 
arranged  for  a  hearing  by  an  examiner  appointed 
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by  the  Commission  and  by  this  case  being  referred 
to  a  special  master  have  the  hearing  at  the  same 
time — different  courts,  by  the  Commission  and  by 
this  Court,  at  the  same  time? 

Mr.  Koenig sberg :  7  mentioned  the  Commission 
had  considered  the  question  of  concurrent  hearings 
and  that  its  experience  in  the  only  case  where  such 
concurrent  hearings  had  been  held  was  such  that  it 
would  not  recommend  it  again ,  and  I  don’t  know 
whether  they  would  agree  to  participate  in  a  hearing 
of  that  sort  However,  since  Your  Honor  has  raised 
the  point,  I  should  like  to  have  the  opportunity  of 
consulting  with  the  Commission  on  it  and  perhaps 
submit  a  brief  on  the  point  I  rather  suspect  that 
the  suggestion  of  the  several  parties  would  not  be 
acceptable,  but  I  will  bring  it  to  the  Commission’s 
attention  again”.  (Italics  supplied) 

• 

So  far  as  we  know,  the  Utilities  Power  &  Light  case 
is  the  sole  attempt  of  its  kind.  Similar  attempts  at  con¬ 
current  hearings,  even  where  held  by  two  Commissions, 
rather  than  by  a  Court  and  Commission,  appear  to  have 
resulted  in  confusion  and  unsatisfactory  records.  Cf. 
re  The  Montana  Power  Company ,  56  P.U.R.  (N.S.)  193, 
199;  re  The  Montana  Power  Company,  59  P.U.R.  (N.S.) 
58. 

We  believe  that  the  possibility  of  confusion  in  any 
such  process  is  obvious.  There  will  be  the  question,  for 
example,  of  whether  there  should  be  two  stenographic 
transcripts  or  only  one.  If  there  is  to  be  only  one  steno¬ 
graphic  transcript,  how  shall  problems  be  resolved  in 
the  event  of  disputes  between  the  two  presiding  officers 
as  to  admissibility  of  evidence.  Shall  two  sets  of  ex¬ 
hibits  be  handed  up  to  the  Examiner  and  Special  Master 
or  only  one?  Shall  the  number  of  parties  entitled  to  be 
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heard  be  governed  by  Chapter  X  or  Section  11  (f)  ?  Shall 
the  matter  of  the  plan  or  plans  which  may  be  presented 
be  determined  by  Section  169  or  by  Section  11(f)?  Who 
shall  determine  where  the  proceedings  shall  be  held  and 
at  what  times?  How  shall  differences  of  opinion  be  re¬ 
solved?  Shall  the  Trustee  file  an  application  for  ap¬ 
proval  under  Section  11(f)  ?  If  not,  what  will  be  the 
authority  of  the  Commission's  Examiner  to  act  in  the 
case?  These  and  many  other  questions  will  inevitably 
cause  confusion. 

The  above-quoted  statements  of  the  Commission's 
counsel  were  made  only  at  a  time  when  the  Commission 
took  the  position  that  its  amendment  to  Rule  U-49(c) 
was  in  full  force  and  effect.  At  that  time,  the  position 
of  the  Commission  was  stated  by  its  counsel  as  follows 
(Transcript,  page  44) : 

“Now  the  intention  of  the  Commission,  expressed  in 
i  this  Memorandum  (Holding  Company  Act  Release 
No.  7237-A)  on  page  8,  was  that  the  plan  for  Pitts¬ 
burgh  Railways  Company  would  be  subject  to  Sec¬ 
tion  11(f)  and  would  require  Commission  approval 
before  it  was  submitted  to  the  Court. 

******* 

(Id.,  page  45) 

“The  Commission  merely  says  that  instead  of  the 
plan  going  to  a  special  master,  the  plan  shall  go  to 
i  the  Commission,  the  Commission  shall  hear  evi- 
.  dence,  take  testimony,  receive  exhibits.  The  Com¬ 
mission  shall  write  a  report  and  an  order  approving 
or  disapproving  the  plan,  and  then  the  matter  comes 
back  to  the  court  for  following  with  the  usual  me- 
I  chanics  for  consummating  the  plan.  So  there  is 
i  merely  a  substitution  of  one  forum  for  another  for  a 
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specified  segment  of  the  reorganization  proceeding 

*  *  *  (Italics  supplied) 

The  day  following  the  making  of  these  statements,  i.e., 
on  October  8, 1947,  the  Court  of  Appeals  for  the  District 
of  Columbia  entered  an  Order  staying  the  Commission’s 
amendment  to  its  Rule  U-49  ( c ) .  The  Commission  there¬ 
upon  changed  its  position  and  now  consents  to  what  it 
describes  as  “joint”  hearings. 

It  is  significant  that,  on  October  7th,  when  the  Com¬ 
mission  felt  that  its  amendment  to  Rule  U-49  was  effec¬ 
tive,  it  took  the  position  before  your  Honor  that  it  and  it 
alone  had  jurisdiction  to  hold  plan  hearings.  It  made  no 
suggestion  that  the  Court  participate  in  concurrent  hear¬ 
ings  with  the  Commission.  The  converse  is,  we  believe, 
true.  If  the  Commission's  amendment  to  Rule  U-49(c) 
is  not  effective,  there  is  no  reason  for  the  Court  to  permit 
joint  hearings  with  the  Commission. 

In  order  to  avoid  possible  future  misunderstanding, 
we  desire  to  make  it  plain  that  we  did  not  and  do  not 
understand  that  the  statement  made  by  your  Honor  at 
the  oral  argument  on  October  7th  was  a  studied  “sugges¬ 
tion”  by  your  Honor.  We  consider  it  rather  to  be  a 
casual  thought  for  consideration  by  the  parties.  Your 
Honor  will  recall  that  although  ample  time  was  provided 
for  the  submission  of  pleadings,  no  suggestion  was  made 
in  the  pleading  of  any  party,  including  the  Securities  and 
Exchange  Commission,  that  there  should  be  either  joint 
or  concurrent  hearings.  The  matter  was  first  suggested 
at  the  oral  argument  by  William  F.  Walsh,  Esquire, 
counsel  for  certain  security  holders  of  Citizens  Traction 
Company  (who,  although  he  had  filed  an  Answer  to  the 
Trustee’s  Petition,  had  made  no  suggestion  of  joint  hear¬ 
ings  ) .  Mr.  Walsh,  after  the  conclusion  of  the  oral  argu¬ 
ment  of  Philadelphia  Company  and  the  other  proponents 
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of  the  Trustee’s  Petition  (for  an  immediate  hearing  by 
this  Court) ,  for  the  first  time  made  the  suggestion  that 
the  Court  forthwith  hold  plan  hearings  concurrently  with 
the  Commission,  Your  Honor’s  reaction  to  this  sugges¬ 
tion  appears  from  the  following  colloquy  with  Mr.  Koe- 
nigsberg  (Transcript,  pages  68-69) : 

“Mr.  Koenigsberg :  Well,  I  should  imagine  that 
the  only  point  on  which  the  Commission  would  want 
to  file  a  brief  would  be  the  proposal  to  hold  concur¬ 
rent  hearings,  and  that  matter  was  not  raised  in  any 
of  the  papers.  It  comes  up  now  for  the  first  time. 

The  Court:  I  can  say  in  regards  to  that,  I 
doubt  very  much  if  this  court  has  the  power  to  order 
that  be  done.  I  would  have  some  doubt  on  that 
point,  but  it  occurred  to  me  that  it  seems  like  a  prac¬ 
tical  method  of  proceeding  in  this  case,  both  for  the 
Securities  and  Exchange  Commission  and  for  this 
court,  and  that  it  would  save  time  and  expense. 
Well,  if  any  briefs  are  to  be  filed,  they  will  be  filed 
within  five  days  and  I  suggest  the  interested  parties 
get  together  and  see  whether  they  can’t  work  out 
this  plan  of  joint  hearings  by  which  hearings  would 
be  held  by  this  court  and  hearings  held  at  the  same 
time  and  place — separately,  however — by  the  Securi¬ 
ties  and  Exchange  Commission. 

I  will  put  these  papers  aside  and  take  up  the 
next  petition. 

Mr.  O’Neill:  If  Your  Honor  please,  there  is 
some  doubt  in  some  of  our  minds  as  to  what  you  had 
said  in  the  last  statement  you  made,  and  I  wonder 
if  we  might  have  it  read  aloud  and  Your  Honor  fol¬ 
low  it  to  see  if  it  is  what  you  had  in  mind. 

(Previous  statement  by  the  Court  read  by  re¬ 
porter) 
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The  Court :  When  I  used  the  word  “separately”, 
I  meant  as  a  separate  tribunal.  In  other  words,  not 
the  two  tribunals  sitting  together  as  one  tribunal, 
but  each  tribunal  would  be  separate. 

Mr.  O^NeiU:  At  a  concurrent  hearing. 

The  Court :  Yes.  And  when  I  said  “this  court”, 
I  mean  probably  a  special  master  appointed  by  this 
court”. 

In  any  event,  we  do  not  understand  that  your  Honor 
had  in  mind  “joint”  hearings.  Your  Honor  referred 
rather  to  hearings  “separately”,  although  at  the  same 
time  and  place. 

Finally,  your  Honor’s  above-quoted  statement  was 
made  at  a  time  when  the  Commission’s  amendment  to 
RuleU-49(c)  had  not  yet  been  stayed.  It  does  not  follow 
that  the  same  statement  represents  your  Honor’s  views 
after  the  Commissions  amendment  has  been  stayed. 

For  the  reasons  outlined  above,  we  respectfully  re¬ 
quest  that  your  Honor  dismiss  any  consideration  of  joint 
or  concurrent  hearings  in  this  case. 

Respectfully  yours, 

/s/  Thomas  J.  Munsch  Jr. 

CC :  J.  Henry  O’Neill,  Esq. 

George  Zolotar,  Esq. 

Robert  L.  Kirkpatrick,  Esq. 

Paul  G.  Perry,  Esq. 

William  F.  Walsh,  Esq.  ' 

Maurice  J.  Dix,  Esq. 

Harry  F.  Stambaugh,  Esq. 

John  M.  Marshall,  Esq. 
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Order  Dated  November  4,  1947  Denying  Motion  to 

Modify  Stay. 

Before:  Stephens,  Clark  and  Wilbur  K  Miller,  JJ. 

On  consideration  of  respondent’s  motion  to  modify 
the  stay  order  entered  herein  October  8,  1947,  and  of 
petitioner’s  objections  and  of  respondent’s  reply  thereto, 
and  of  respondent’s  motion  for  oral  argument  on  the 
motion  to  modify  stay,  and  of  petitioner’s  objections 
thereto,  It  is 

Ordered  by  the  Court  that  both  the  motion  for  oral 
argument  and  the  motion  to  modify  the  stay  order  be, 
and  they  are  hereby,  denied. 

Per  curiam. 


Dated  November  4, 1947. 
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IV.  Correspondence  with  Clerk  of  United  States  Court 
of  Appeals  for  District  of  Columbia 


Letter  Dated  July  31,  1947  from  Joseph  W.  Stewart, 
Clerk  of  Court  to  Thomas  J.  Munsch,  Jr., 
Counsel  for  Philadelphia  Company,  et  al. 

July  31,  1947 

Thomas  J.  Munsch,  Jr.,  Esquire 
435  —  6th  Avenue 
Pittsburgh,  Pa. 

C.  Elmer  Bown,  Esquire 
435  —  6th  Avenue 
Pittsburgh,  Pa. 

Thomas  E.  Harris,  Esquire 
Munsey  Building 
Washington  4,  D.  C. 

Gentlemen: 

I  am  requested  by  the  Court  to  write  to  you  as 
follows : 

In  the  course  of  the  oral  argument  in  the  above 
entitled  case  it  was  stated  by  counsel  for  the  Philadel¬ 
phia  Company  that  the  exemptive  Rule  U-49  ( c )  affected 
only  the  reorganization  proceedings  of  the  Pittsburgh 
Railways  Company  and  its  related  companies  and  one 
other  group  of  companies  commonly  called  the  Inland 
group  and  that  the  amendment  of  Rule  U-49  (c)  does  not 
affect  the  Inland  group  whch  has  no  guarantee  relation¬ 
ships  with  its  parents.  This  was  confirmed  by  reference 
to  page  10  of  Appendix  C,  the  Memorandum  of  Views 
of  the  Commission  Accompanying  Adoption  of  Rule 
Amending  Rule  U-49 (c) ,  and  is  confirmed  further  by  a 
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similar  reference  to  page  10,  Appendix  C,  made  in  the 
brief  for  the  respondent  Securities  and  Exchange  Com¬ 
mission  at  pages  22-3. 

It  was  also  stated  in  oral  argument  by  counsel  for 
the  Philadelphia  Company  that  the  proposed  amend¬ 
ment  will  not  in  the  future  affect  anyone  other  than  the 
Pittsburgh  Railways  Company  and  its  related  companies 
for  the  reason  that  a  rule  of  the  Commission  now  for¬ 
bids  guarantee  relationships  betwen  subsidiaries  and 
parents.  This  statement  was  not  denied  by  counsel  for 
the  respondent  Securities  and  Exchange  Commission. 
But  no  confirmation  of  this  statement  appears  in  the 
briefs.  Counsel  are  requested  at  their  early  convenience 
to  furnish  the  Court  with  a  reference  to  the  rule  of  the 
Commission  forbidding  guarantee  relationships  between 
subsidiaries  and  parents. 


Very  truly  yours, 

1  Joseph  W.  Stewart 

Clerk. 

similar  letter  to : 

Roger  S.  Foster,  Solicitor 
Securities  &  Exchange  Commission 
Philadelphia  3,  Pa. 

Charles  S.  Rhyne,  Esquire 
730  Jackson  Place,  N.  W. 

Washington  6,  D.  C. 

Anne  X.  Alpera,  City  Solicitor 
City  Hall 
Pittsburgh,  Pa. 
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Letter  Dated  August  5, 1947  from  Thomas  J.  Munsch,  Jr. 
to  Joseph  W.  Stewart,  Clerk  of  Court,  et  al. 

August  5, 1947 

Joseph  W.  Stewart,  Clerk, 

United  States  Court  of  Appeals  for 
District  of  Columbia 
Washington,  1,  D.  C. 

Dear  Sir: 

Your  letter  of  July  31, 1947,  refers  to  my  statement, 
in  oral  argument  on  behalf  of  the  petitioner,  Philadel¬ 
phia  Company,  “that  the  exemptive  Rule  U-49(c)  af¬ 
fected  only  the  reorganization  proceeding  of  the  Pitts¬ 
burgh  Railways  Company  and  its  related  companies  and 
one  other  group  of  companies  commonly  called  the 
Inland  group  and  that  the  amendment  of  Rule  U-49  ( c ) 
does  not  affect  the  Inland  group  which  has  no  guarantee 
relationships  with  its  parents.” 

This,  as  I  recall  the  oral  argument,  is  a  correct  state¬ 
ment  of  my  argument  on  this  point.  Because  its  correct¬ 
ness  has  been  confirmed  by  reference  to  the  Memorandum 
of  Views  of  the  Commission  Accompanying  Adoption  of 
Rule  Amending  Rule  U-49(c),  and  by  the  Commission’s 
brief,  it  is  my  understanding  that  no  further  confirma¬ 
tion  of  this  point  is  requested. 

Your  letter  further  states :  “It  was  also  stated  in 
oral  argument  by  counsel  for  the  Philadelphia  Company 
that  the  proposed  amendment  will  not  in  the  future  affect 
anyone  other  than  the  Pittsburgh  Railways  Company 
and  its  related  companies  for  the  reason  that  a  rule  of 
the  Commission  now  forbids  guarantee  relationships  be¬ 
tween  subsidiaries  and  parents.”  You  state  that  although 
this  statement  was  not  denied  by  Counsel  for  the  Secu- 
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rities  and  Exchange  Commission,  no  confirmatory  state¬ 
ment  appears  in  the  Briefs.  You  request,  therefore,  that 
Counsel  furnish  the  Court  with  a  reference  to  the  rule 
of  the  Commission  forbidding  guarantee  relationships 
between  subsidiaries  and  parents. 

I  must  respectfully  suggest  that  the  statement  last 
above  quoted  is  an  inaccurate  summary  of  my  oral  argu¬ 
ment  on  this  point,  insofar  as  the  statement  sets  fbrth 
that  my  argument  was  predicated  on  a  rule  of  the  Com¬ 
mission.  My  argument  was  predicated,  rather,  on  the 
terms  of  the  Public  Utility  Holding  Company  Act  of 
1935.  Although  I  cannot  recall  the  words  that  I  em¬ 
ployed,  I  do  recall  that  I  was  attempting  to  stress  the 
relevance  of  Section  12(b)  of  that  Act  (15  U.S.C.A. 
70-1-b).  Section  12(b)  provides: 

“It  shall  he  unlawful  for  any  registered  holding  com¬ 
pany  or  subsidiary  company  thereof,  by  use  of  the 
mails  or  any  means  or  instrumentality  of  interstate 
commerce,  or  otherwise,  directly  or  indirectly,  to 
lend  or  in  any  manner  extend  its  credit  to  or  indem¬ 
nify  any  company  in  the  same  holding-company 
system  in  contravention  of  such  rules  and  regula- 
!  tions  or  orders  as  the  Commission  deems  necessary 
or  appropriate  in  the  public  interest  or  for  the  pro¬ 
tection  of  investors  or  consumers  or  to  prevent  the 
circumvention  of  the  provisions  of  this  title  or  the 
rules,  regulations,  or  orders  thereunder.”  (Em¬ 
phasis  supplied) 

The  point  I  intended  to  make  was  this :  that  Section 
12(b)  forbids  any  registered  holding  company  to  become 
the  guarantor  of  any  obligation  of  any  of  its  subsidiary 
companies,  except  with  the  consent  of  the  Commission. 
Therefore,  I  argued,  the  amendment  to  Rule  U*49(c) 
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cannot  in  the  future  affect  any  company  other  than 
Pittsburgh  Railways  Company  and  its  related  Com¬ 
panies,  in  the  absence  of  a  waiver  by  the  Commission 
of  the  prohibition  of  section  12(b). 

Section  12(b)  is  presently  implemented  by  the 
Commission's  Rule  U-45,  which  provides : 

“Rule  U-45.  Loans,  Extensions  of  Credit,  Dona¬ 
tions  and  Capital  Contributions  to  Associate 
Companies 

“(a)  General  ‘provision. — No  registered  hold¬ 
ing  company  or  subsidiary  company  shall,  directly 
or  indirectly,  lend  or  in  any  manner  extend  its  credit 
to  nor  indemnify,  nor  make  any  donation  or  capital 
contribution  to,  any  company  in  the  same  holding 
company  system,  except  pursuant  to  a  declaration 
notifying  the  Commission  of  the  proposed  trans¬ 
action,  which  has  become  effective  in  accordance 
with  the  procedure  specified  in  rule  U-23,  and  pur¬ 
suant  to  the  order  of  the  Commission  with  respect 
to  such  declaration  under  the  applicable  provisions 
of  the  Act. 

“(b)  Exceptions. — The  following  transactions 
shall  be  exempt  from  the  declaration  requirements 
of  this  rule : 

“  ( 1 )  A  loan  or  extension  of  credit  involv¬ 
ing  an  acquisition  of  securities  approved  by  the 
Commission  under  section  10  or  exempt  from  section 
9  (a)  of  the  Act  by  section  9  (b)  (2)  thereof  or 
by  any  rule. 

“(2)  Extensions  of  credit  without  inter¬ 
est  in  connection  with  service,  construction  or  sales 
contracts  ( including  sales  of  materials  and  supplies ) 
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or  from  sales  of  electric  energy  or  natural  or  manu¬ 
factured  gas,  or  other  obligations  accruing  in  the 
ordinary  course  of  business,  provided  that  payment 
is  made  as  soon  as  reasonably  practicable. 

“  ( 3 )  Extensions  of  credit  to  a  subsidiary 
without  interest  to  meet  emergency  requirements, 
provided  that  both  the  borrowing  and  lending  com¬ 
pany  forthwith  join  in  a  statement  notifying  the 
Commission  of  the  transaction  and  agreeing  to  take 
such  action  with  respect  thereto  as  the  Commission 
may  require. 

“  ( 4 )  Capital  contributions  or  open  account 
i  advances,  without  interest,  to  any  subsidiary,  pro¬ 
vided  that  after  giving  effect  to  the  transaction  the 
i  total  net  amount  which  such  subsidiary  will  have 
i  received  during  the  calendar  year  as  a  result  of  such 
transactions  will  not  exceed  $50,000  (after  deduct¬ 
ing  payments  during  the  year  regardless  of  the  date 
of  the  advances) . 

“(5)  Failure  to  demand  or  enforce  pay¬ 
ment  with  respect  to  all  or  part  of  any  obligation 
i  which  is  by  its  terms  payable  on  demand,  or  of  any 
i  security  which  has  matured,  if  no  new  agreement 
i  is  entered  into  with  respect  to  the  terms  or  condi¬ 
tions  of  the  unpaid  balance  thereof. 

“(6)  A  loan  or  extension  of  credit  or  an 
agreement  of  indemnity  arising  out  of  a  consoli- 
i  dated  tax  return  filed  by  a  holding  company  (or 
other  parent  company)  and  its  subsidiaries:  Pro- 
i  vided,  That  the  top  company  in  the  group  assumes 
l  primary  responsibility  for  the  payment  of  any  tax 
liability  involved,  subject  to  the  right  to  contribu- 
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tion  from  the  several  members  of  the  group  in  an 
amount  not  exceeding  as  to  any  company  that  per¬ 
centage  of  the  sum  of  the  normal  tax,  surtax  and 
excess  profits  tax  on  a  consolidated  basis  which  the 
sum  of  the  normal  tax,  surtax  and  excess  profits  tax 
of  such  company  if  paid  on  a  separate  return  basis  is 
of  the  aggregate  amount  of  normal,  surtax  and  ex¬ 
cess  profits  taxes  of  the  individual  companies  based 
upon  separate  returns.  In  each  instance  the  amount 
of  excess  profits  tax  shall  be  computed  less  the 
amount  of  the  postwar  refund.  In  computing  each 
company’s  tax  on  a  separate  return  basis,  allowance 
shall  be  made  for  loss  carry-over  and  other  adjust¬ 
ments  as  if  the  company  had  always  filed  its  tax 
return  on  a  separate  return  basis.  The  amount  of 
postwar  refund  bonds  which  the  consolidated  group 
will  acquire  (under  section  780  of  the  Internal  Rev¬ 
enue  Code)  and  the  liability  therefor  shall  be  allo¬ 
cated  to  the  several  members  of  the  group  in  the 
ratio  that  the  postwar  refund  bonds  each  company 
would  acquire  on  a  separate  return  basis  bears  to 
the  sum  of  the  postwar  refund  bonds  which  all  of 
the  companies  would  acquire  on  the  basis  of  sep¬ 
arate  tax  returns.” 

It  will  be  noted  that  the  exemptions  provided  in 
sub-sections  1  to  5  inclusive  of  Rule  U-45  do  not  refer 
to  “indemnity”  but  are  confined  to  “loans”,  “extensions 
of  credit”,  “donations”,  “capital  contributions”,  “ad¬ 
vances”  or  “failure  to  demand  or  enforce  payment”. 

The  last  sub-section,  Le.,  sub-section  6,  refers  only 
to  agreements  of  indemnity  arising  out  of  joint  tax  re¬ 
turns  in  a  limited  amount.  There  has  been  no  suggestion 
by  the  Commission  that  agreements  of  indemnity  of  this 
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type  create  any  situation  which  calls  for  the  exercise  of 
its  powers  under  Section  11(f)  of  the  Holding  Company 
Act.  As  a  practical  matter,  therefore,  as  far  as  the 
present  case  is  concerned,  the  rules  of  the  Commission 
leave  unmodified  the  Act’s  prohibition  against  guaran¬ 
tees  by  a  registered  holding  company  of  the  obligations 
of  a  subsidiary  company. 

I  trust  that  this  explanation  will  answer  the  ques¬ 
tion  raised  by  your  letter  of  July  31.  I  may  add  that  the 
above  statements  are  confirmed  by  Mr.  Bown,  who  was 
present  at  the  oral  argument.  Mr.  Harris  was  not  pres¬ 
ent  during  the  portion  of  the  oral  argument  above  dis¬ 
cussed,  and  is  not  in  a  position  to  comment  on  the 
question  raised  by  your  letter. 

Very  truly  yours, 


Copies  sent  to : 

Roger  S.  Foster,  Solicitor, 

Securities  and  Exchange  Commission 
Philadelphia  3,  Pa. 

Charles  S.  Rhyne 
730  Jackson  Place,  N.  W. 
Washington  6,  D.  C. 

Anne  X.  Alpera,  City  Solicitor, 

City  Hall, 

Pittsburgh,  Pa. 
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Letter  Dated  August  7,  1947  from  Roger  S.  Foster, 
Solicitor,  S.E.C.  to  Joseph  W.  Stewart, 

Clerk  of  Court,  et  aL 

August  7,  1947 

Joseph  W.  Stewart,  Esquire 
Clerk,  United  States  Court  of  Appeals 
for  the  District  of  Columbia 
Washington  1,  D.  C. 

Dear  Mr.  Stewart: 

In  your  letter  of  July  31,  1947,  you  refer  to  the 
statement  in  oral  argument  by  counsel  for  the  Philadel¬ 
phia  Company  that  the  amendment  of  Rule  U-49(c) 
“will  not  in  the  future  affect  anyone  other  than  the  Pitts¬ 
burgh  Railways  Company  and  its  related  companies  for 
the  reason  that  a  rule  of  the  Commission  now  forbids 
guarantee  relationships  between  subsidiaries  and 
parents.”  You  point  out  that  this  statement  was  not 
denied  by  counsel  for  the  Securities  and  Exchange  Com¬ 
mission  and  request  that  counsel  furnish  the  Court  with 
a  reference  to  such  a  rule. 

We  have  since  received  a  copy  of  the  letter  of  Mr. 
Munsch,  counsel  for  the  Philadelphia  Company,  in  re¬ 
sponse  to  your  letter.  Mr.  Munsch  indicated  that  he  did 
not  desire  his  argument  to  be  construed  as  having  been 
based  upon  the  existence  of  a  rule  precluding  all  guaran¬ 
tee  relationships,  but  that  he  was  in  fact  intending  to 
refer  to  Section  12(b)  of  the  Public  Utility  Holding 
Company  Act  and  to  Rule  U-45  thereunder.  As  indicated 
in  Mr.  Munsch’s  letter.  Section  12(b)  of  the  Act  pro¬ 
hibits  the  extension  of  credit  or  indemnification,  which 
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may  take  the  form  of  a  guarantee,  by  a  holding  company 
or  subsidiary  thereof  to  other  companies  in  the  same 
holding  company  system  without  the  approval  of  the 
Commission.  Rule  U-45  provides  that  except  in  specified 
classes  of  cases  such  approval  shall  be  by  specific  order 
of  the  Commission.  In  this  connection  it  should  also  be 
noted  that  where  an  obligation  guaranteed  is  evidenced 
by  a  “security”  the  guarantor  is  an  issuer  of  the  security 
and  must  obtain  appropriate  authorization  or  exemption 
under  Sections  6  and  7  of  the  Act  applicable  to  the  issu¬ 
ance  of  securities.  Neither  Section  12(b)  of  the  Act  nor 
Rule  U-45  nor  Sections  6  and  7  of  the  Act  prohibit  the 
guaranty  or  assumption  by  a  parent  holding  company  of 
obligations  of  its  subsidiaries.!  They  merely  provide 
the  procedural  manner  by  which  the  Commission  may 
pass  upon  such  transactions  in  the  light  of  specific  pro¬ 
posals  submitted  to  it.la 

The  Commission  has  on  numerous  occasions  per¬ 
mitted  registered  holding  companies  and  subsidiary 
companies  thereof  to  guarantee  or  assume  liabilities  on 
securities  of  other  companies  in  the  same  holding  com¬ 
pany  system.  2  In  certain  of  these  situations  guaran- 


i  1.  Indeed,  Section  7(c)  of  the  Act  which  authorizes  the  Commission 
to  permit  a  registered  holding  company  or  a  subsidiary  thereof  to  issue 
and  sell  certain  specified  types  of  securities  includes  among  the  types  of 
securities  which  may  be  issued  “a  guaranty  of,  or  assumption  of  liability 
on,  a  security  of  another  company”  (Section  7(c)  (1)  (C) ). 

la.  Compare  Section  12(a)  containing  an  absolute  prohibition 
against  so-called  upstream  loans  whereby  a  holding  company  receives 
credit  or  indemnification  from  its  subsidiaries. 

2.  See  e.g..  New  Hampshire  Power  Company ,  1  SJELC.  580  (1936) 
(guaranty  of  subsidiary's  promissory  notes) ;  *  Empire  Southern  Gas 
Company,  4  S.E.C.  798  (1939)  (guaranty  of  mortgage  notes  of  sub¬ 
sidiary)  ;  Pennsylvania  Power  de  Light  Company,  5  SJE.C.  684  (1939) 
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tees  or  assumptions  by  a  holding  company  of  a  non¬ 
utility  subsidiary’s  obligations  have  been  involved.3 

The  statement  of  counsel  for  Philadelphia  Company 
that  the  amendment  to  Rule  U-49(c)  will  not  in  the 
future  affect  any  companies  other  than  the  Pittsburgh 
Railways  Company  and  its  related  companies  neces¬ 
sarily  assumes  that  no  bankruptcy  will  occur  in  situa¬ 
tions  where  there  is  a  then  existing  guaranty  or  assump¬ 
tion  by  a  holding  company  of  a  non-utility  subsidiary’s 
obligations.  As  indicated  above,  a  holding  company 
guaranty  of  a  non-utility  subsidiary’s  obligations  is  not 
forbidden  by  the  Holding  Company  Act  or  rules  there¬ 
under,  and  it  cannot  be  assumed  from  the  Commission’s 
past  performance  that  some  such  guaranties  or  assump- 


( assumption  of  bonds  of  subsidiary);  Lexington  Utilities  Company,  6 
S.E.C.  409  (1939)  (guaranty  of  notes  of  subsidiary);  East  Tennessee 
Light  &  Power  Company,  6  S.E.C.  969  (1940)  (assumption  of  bonds  of 
subsidiary) ;  *  Associated  Utilities  Corporation,  7  S.E.C.  583  (1940)  (as¬ 
sumption  of  note  liability  of  subsidiary) ;  *  Washington  Railway  and 
Electric  Company,  7  S.E.C.  599  (1940)  (guaranty  of  assumption  by  sub¬ 
sidiary  of  mortgage  bonds  of  underliers) ;  •  General  Utility  Investors 
Corporation,  9  S.E.C.  111  (1941)  (assumption  of  bank  debt  of  subsid¬ 
iary)  ;  •  New  York,  Pennsylvania,  New  Jersey  Utilities  Company,  et  al.. 
Holding  Company  Act  Release  No.  3478  (1942)  (assumption  of  liabilities 
of  subsidiaries) ;  Niagara,  Lockport  and  Ontario  Power  Company,  Hold¬ 
ing  Company  Act  Release  No.  3598  (1942)  (assumption  of  bonds  of 
subsidiary) ;  *  Cities  Service  Company,  Holding  Company  Act  Release 
No.  5468  (1944)  (guaranty  of  loan  by  non-utility  subsidiary  from 

R-F.C.) ;  *  New  England  Power  Association, _  S.E.C.  -  (1946), 

Holding  Company  Act  Release  No.  6470,  p.  63  (guaranty  relating  to 
sinking  fund  of  subsidiary’s  bonds);  *  Ohio  Power  Company,  (1946), 
Holding  Company  Act  Release  No.  7008  (assumption  of  open  account 
indebtedness  by  subsidiary) ;  East  Coast  Public  Service  Company,  et  aL, 
(1947),  Holding  Company  Act  Release  No.  7362  (guaranty  of  note  of 
subsidiary). 

3.  See  e.g.,  cases  starred  in  footnote  2,  supra. 
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tions  might  not  be  permitted  in  the  future.  Moreover, 
check  of  our  records,  although  not  an  exhaustive  one 
reveals  that  there  are  now  in  existence  various  guaran¬ 
ties  and  assumptions  by  holding  companies  of  obliga¬ 
tions  of  their  non-utility  subsidiaries.  These  include 
guaranties  by  the  Philadelphia  Company  itself  of  ob¬ 
ligations  of  certain  of  its  non-utility  subsidiaries  which 
are  not  included  in  the  Pittsburgh  Railways  group  of 
companies.4  We  have  also  found  other  such  situations 
existing  in  different  holding  company  systems.5  It 
should  further  be  noted  that  even  where  a  guaranty  or 
assumption  is  of  obligations  of  a  utility  subsidiary  there 
are  possibilities  that  the  status  of  the  subsidiary  com¬ 
pany  might  change  from  that  of  a  utility  company  to 


4.  Our  files  show  that  Philadelphia  Company  (Commission  File  No. 
30-156)  has  guaranteed  4%  of  the  total  of  6%  dividends  due  upon  pre¬ 
ferred  stock  of  Consolidated  Gas  Company  of  the  City  of  Pittsburgh. 
Consolidated  is  not  a  “utility”  under  the  definition  of  the  Holding  Com¬ 
pany  Act  and  is  not  a  “public-utility  company”  within  the  meaning  of 
Rule  U-49.  Philadelphia  Company  has  also  guaranteed  an  assumption 
by  Equitable  Gas  Company,  its  indirect  subsidiary,  of  obligations  and 
liabilities  of  Finleyville  Oil  and  Gas  Company,  another  subsidiary.  Fin- 
leyville  is  not  a  “utility”  under  the  definition  of  the  Act  nor  a  “publio- 
utility  company”  within  the  meaning  of  Rule  U-49. 

5.  For  examples  see  New  England  Power  Association,  and  Cities 
Service  Company,  both  cited  supra  in  footnote  2.  Other  instances  in¬ 
clude  a  guaranty  by  United  Gas  Improvement  Company,  a  registered 
holding  company,  of  the  guaranty  of  dividends  by  its  subsidiary  the 
Hoppers  Company,  Inc.  on  preferred  stock  of  Connecticut  Gas  and  Coke 
Securities  Company,  a  direct  subsidiary  of  the  Hoppers  Company,  Inc., 
and  an  indirect  subsidiary  of  United  Gas  Improvement  Company  (Com¬ 
mission  File  No.  30-129);  a  guaranty  by  American  Water  Works  and 
Electric  Company,  a  registered  holding  company,  of  principal  and  inter¬ 
est  on  mortgage  bonds  of  its  subsidiary  the  Monongahela  Valley  Water 
Company  (Commission  File  No.  30-75) ;  and  a  guaranty  by  Public  Serv¬ 
ice  Corporation  of  New  Jersey,  a  registered  holding  company,  of  prin¬ 
cipal  and  interest  on  bonds  of  its  subsidiary  North  Jersey  Street  Rail¬ 
way  Company  (Commission  File  No.  30-220). 
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that  of  a  non-utility  subsidiary  under  the  Act  while  the 
guaranty  is  still  outstanding.6 

As  pointed  out  in  our  main  brief  (pp.  22-23) ,  so  far 
as  we  are  aware  the  recent  amendment  to  Rule  U-49  (c) 
presently  affects  only  the  Pittsburgh  Railways  group  of 
companies.  However,  since  the  possibility  of  future 
bankruptcies  cannot  be  overlooked,  we  believe  that  the 
situations  above  referred  to  make  it  clear  that  the  recent 
amendment  of  Rule  U-49(c)  may  well  subject  to  pro¬ 
visions  of  the  Holding  Company  Act  other  companies 
which  would  be  exempt  therefrom  under  Rule  U-49  (c) 
absent  the  amendment. 

At  oral  argument  counsel  for  the  Commission  did 
not  correct  the  erroneous  statements  of  counsel  for  Phil¬ 
adelphia  Company  referred  to  in  your  letter  for  the  rea¬ 
sons  that  ( 1 )  further  oral  argument  at  that  time  seemed 
inappropriate  in  view  of  the  lengthy  presentation  of  the 
case  to  which  the  Court  had  been  subjected  by  counsel, 
and  (2)  it  was  (and  is)  the  opinion  of  counsel  for  the 
Commission  that  the  mere  fact  that  a  rule  might  exclude 
one  group  of  companies  alone  from  provisions  of  the  Act 
does  not  affect  the  validity  of  such  exemptive  rule  so 
long  as  there  is  a  reasonable  basis  for  the  classification, 
and  similarly  that  the  validity  of  an  amendment  to  an 

6.  This  might  occur  either  through  the  disposition  of  utility  assets 
or  by  the  diminution  of  retail  sales  below  the  level  of  $100,000  per 
annum.  In  this  latter  connection,  see  Rule  U-7,  which  provides  in  perti¬ 
nent  part: 

“Any  company  which  is  primarily  engaged  in  one  or  more  busi¬ 
nesses  other  than  the  business  of  any  electric  or  gas  utility  company, 
shall  not  be  deemed  an  electric  or  gas  utility  company  within  the 
meaning  of  section  2(a)(3)  or  section  2(a)(4)  of  the  Act  if  the 
gross  sales  of  electric  energy,  or  of  natural  or  manufactured  gas 
distributed  at  retail  by  means  of  the  facilities  owned  or  operated 
by  such  company,  did  not  exceed  $100,000  during  the  previous  calen¬ 
dar  year.” 
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exemptive  rule  is  not  affected  so  long  as  there  is  a  rea¬ 
sonable  basis  therefor  even  though  it  operates  to  exclude 
from  a  preexisting  exemption  only  one  company  or 
group  of  companies. 

For  the  convenience  of  the  Court  I  am  enclosing 
three  additional  copies  of  this  letter.  I  am  also  mailing 
copies  to  counsel  for  the  other  parties. 


Very  truly  yours, 


Copies  to: 


Roger  S.  Foster 

Solicitor 


Anne  X.  Alpera,  City  Solicitor 
City  Hall 
Pittsburgh,  Pa. 

Charles  S.  Rhyne,  Esquire 
730  Jackson  Place,  N.  W. 
Washington  6,  D.  C. 


Thomas  J.  Munsch,  Jr.,  Esquire 
435  —  6th  Avenue 
Pittsburgh,  Pa 


C.  Elmer  Bown,  Esquire 
435  —  6th  Avenue 
Pittsburgh,  Pa 

Thomas  E.  Harris,  Esquire 
Munsey  Building 
Washington  4,  D.  C. 

i 
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Letter  Dated  August  15, 1947  from  Thomas  J.  Munsch, 
Jr.,  Counsel  for  Philadelphia  Company,  to  Joseph 
W.  Stewart,  Clerk  of  Court,  et  al. 

August  15,  1947 

Mr.  Joseph  W.  Stewart,  Clerk 
United  States  Court  of  Appeals 
for  the  District  of  Columbia 
Washington  1,  D.  C. 

Dear  Sir: 

In  our  letter  of  August  5,  1947,  we  supplied  cer¬ 
tain  information  which  had  been  requested  by  your 
letter  of  July  31.  We  have  since  received  a  copy  of  the 
letter  dated  August  7,  1947,  addressed  to  you  by  Mr. 
Foster,  Solicitor  for  the  Commission,  in  response  to  your 
letter  of  July  31.  Because  Mr.  Foster’s  letter  injects 
certain  new  elements  into  the  case,  we  submit  this  letter 
in  reply  to  the  points  raised  in  his  letter. 

Mr.  Foster  argues  (1)  that  the  Commission  may  in 
the  future  permit  guarantees  by  registered  holding  com¬ 
panies  of  obligations  of  subsidiaries,  (2)  that  in  any 
event  there  are  existing  registered  holding  companies 
which  have  presently  outstanding  guarantees  of  obliga¬ 
tions  of  subsidiary  companies,  and  (3)  that  in  the  future 
a  situation  may  arise  in  which  a  non-utility  subsidiary 
having  an  obligation  guaranteed  by  a  registered  holding 
company  may  become  bankrupt  Mr.  Foster’s  conclu¬ 
sion  is  (page  4  of  letter  dated  August  7, 1947) : 

“However,  since  the  possibility  of  future  bankrupt¬ 
cies  cannot  be  overlooked,  we  believe  that  the  situa¬ 
tions  above  referred  to  make  it  clear  that  the  recent 
amendment  of  Rule  U-49(c)  may  well  subject  to 
provisions  of  the  Holding  Company  Act  other  com- 
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parries  which  would  be  exempt  therefrom  under 

Rule  U-49 (c)  absent  the  amendment”. 

Mr.  Foster’s  letter  introduces  a  large  number  of 
references  into  the  case  which  had  not  previously  been 
brought  to  our  attention.  Because  of  limitations  of 
time,  we  have  been  unable  thoroughly  to  examine  these 
references.  Many  of  them  are  in  the  Commission’s  files, 
and,  therefore,  beyond  our  scrutiny.  We  have  under¬ 
taken,  however,  to  examine  these  references  to  the  best 
of  our  ability,  and  will  reply  to  each  of  the  three  points 
in  Mr.  Foster’s  letter  as  enumerated  above. 

(1)  In  reply  to  the  argument  that  the  Commission 
may  in  the  future  permit  guarantees  by  registered  hold¬ 
ing  companies,  we  point  out  that  the  Commission  retains 
the  power  to  prevent  such  future  guarantees.  Mr.  Fos¬ 
ter’s  letter  cites  cases  (page  2,  note  2)  in  which  the 
Commission  has  permitted  holding  companies  and  sub¬ 
sidiaries  to  guarantee  or  assume  liabilities  on  securities 
of  other  companies  in  the  same  holding  company  system. 
With  five  exceptions,  all  of  the  cases  cited  involved  the 
merger  or  dissolution  of  the  subsidiary  whose  obligation 
was  assumed  or  guaranteed.  None  of  the  five  excep¬ 
tions,  which  we  shall  discuss,  appears  to  present  any 
possibility  of  a  future  bankruptcy  reorganization  of  a 
non-utility  subsidiary  whose  obligation  is  guaranteed. 

The  first  exception  from  the  merger-dissolution  pat¬ 
tern  is  Empire  Southern  Co.,  4  SJE.C.  798  (1939) .  This 
was  a  guarantee  of  $35,000  of  two-year  notes.  The  guar¬ 
antor  was  a  non-utility.  We  believe  that  the  Commis¬ 
sion’s  suggestion  that  the  guarantor  was  a  holding  com¬ 
pany  (page  3,  note  3)  is  in  error. 

The  second  of  the  exceptional  cases  is  Washington 
Railway  &  Electric  Company,  7  S.E.C.  599,  which  in- 
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volved  a  guarantee  by  Washington  Railway,  a  regis¬ 
tered  holding  company,  of  bonds  of  a  non-utility  sub¬ 
sidiary.  The  Commission,  however,  has  recently  ap-  - 
proved  a  plan  providing  for  the  dissolution  and  liquida¬ 
tion  of  Washington  Railway.  Holding  Company  Act 
Release  No.  7410. 

The  third  exceptional  case  is  Cities  Service  Com¬ 
pany,  Holding  Company  Act  Release  No.  5468,  in  which 
Cities  Service  Company,  a  holding  company,  was  author- 
iezd  to  make  certain  guarantees.  Whether  such  guar¬ 
antees  were  of  obligations  of  non-utility  subsidiaries 
does  not  appear.  Our  research  indicates,  moreover,  that 
the  Commission  has  recently  approved  a  plan  of  reor¬ 
ganization  for  Cities  Service  Corporation,  which  plan 
contemplates  that  “Cities’  capital  structure  will  contain 
only  one  class  of  debt”  after  the  consummation  of  cer¬ 
tain  sales  referred  to  in  the  plan.  Holding  Company  Act 
Release  No.  7368,  page  24,  April  25,  1947. 

The  fourth  case  which  might  be  considered  excep¬ 
tional  in  New  England  Power  Association, _ S.E.C. 

-  (1946),  Holding  Company  Act  Release  No.  6470, 

page  63.  In  this  case  a  holding  company  (New  England 
Electric  System;  N.E.E.S.)  assumed  the  liability  of  a 
subsidiary  (Rhode  Island  Public  Service;  R.LP.S.)  to 
provide  funds  for  the  purchase  of  bonds  of  another  sub¬ 
sidiary  (United  Electric  Railways;  U.E.R.).  But  the 
company  whose  obligation  was  assumed  (R.I.P.S.)  was 
dissolved  as  a  part  of  the  same  plan.  As  a  result, 
N.E.E.S.  has  a  liability  to  provide  funds,  out  of  which 
U.E.R.  bonds  may  be  purchased,  but  N.E.E.S.  does  not 
appear  to  have  assumed  or  guaranteed  any  of  the  obli¬ 
gations  of  U.E.R. 

The  fifth  exception  is  East  Coast  Public  Service 
Company,  Holding  Company  Act  Release  No.  7362.  This 
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case  related  to  a  guarantee  of  the  obligation  of  a  utility 
subsidiary  as  distinguished  from  a  non-utility  subsid¬ 
iary.  Moreover,  the  Commission  has  recently  approved 
a  plan  for  the  dissolution  and  liquidation  of  the  guaran¬ 
tor,  East  Coast  Public  Service  Company.  Holding  Com¬ 
pany  Act  Release  No.  7362.  See  also  Holding  Company 
Act  Release  No.  7392. 

It  is  apparent,  therefore,  that  none  of  the  cases 
above  discussed  presents  any  possibility  of  future  appli¬ 
cation  of  the  Commission’s  amendment  to  Rule  U-49  (c) . 

(2)  As  to  the  point  that  there  are  existing  guar¬ 
antees  by  registered  holding  companies  of  obligations  of 
subsidiaries,  we  have  examined  each  of  the  instances 
cited  in  Mr.  Foster’s  letter.  Our  analysis  indicates  that 
none  of  the  cases  cited  (Mr.  Foster’s  letter,  page  3,  notes 
4  and  5)  is  relevant,  as  we  shall  demonstrate. 

Reference  was  made  by  Mr.  Foster  (page  3,  note  4) 
to  the  guarantee  by  Philadelphia  Company  of  dividends 
on  the  stock  of  Consolidated  Gas  Company  and  assump¬ 
tion  by  Equitable  Gas  Company  of  certain  obligations  of 
Finleyville  Oil  and  Gas  Company.  But  Consolidated  Gas 
Company  has  no  debt  whatever  and  Equitable  Gas  Com¬ 
pany  has  no  publicly  held  debt.  A  proceeding  under 
Section  11(b)  of  the  Holding  Company  Act  is  pending 
before  the  Commission  with  respect  to  both  companies. 
It  is  impossible  that  either  company  will  be  the  subject 
of  a  bankruptcy  reorganization,  during  the  life  of  the 
guarantees  in  question. 

1  As  to  the  cases  cited  at  page  3,  note  5  of  Mr.  Foster’s 
letter,  the  Cities  Service  Company  case.  Holding  Com¬ 
pany  Act  Release  No.  5468,  and  the  New  England  Power 
Association  case.  Holding  Company  Act  Release  No. 
6470,  have  already  been  discussed. 
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The  Commission  next  cites  a  guarantee  by  United 
Gas  Improvement  Company  (U.G.L),  a  registered  hold¬ 
ing  company,  of  dividends  of  its  subsidiary,  Connecticut 
Gas  and  Coke  Securities  Company.  But  our  research 
indicates  that  the  Commission  has  ordered  U.G.L  to  di¬ 
vest  itself  of  its  interest  in  Connecticut  Gas  (Holding 
Company  Act  Release  No.  3511)  and  that  U.G.I.  has 
since,  May  7,  1947,  presented  a  plan  for  the  dissolution 
of  Connecticut  Gas. 

The  Commission  refers  to  a  guarantee  by  American 
Water  Works  and  Electric  Company  of  principal  and 
interest  on  mortgage  bonds  of  its  subsidiary,  the  Monon- 
gahela  Water  Company  (Commission  File  No.  30-75). 
We  find,  however,  that  American  Water  Works  and 
Electric  Company  has  recently  filed  a  plan  providing 
for  its  dissolution  and  the  assumption  of  the  guarantee 
in  question  by  another  company,  not  a  registered  hold¬ 
ing  company.  Holding  Company  Act  Release  No.  7091, 
pages  40  and  38,  December  24, 1946.  This  plan  has  been 
approved  by  the  Commission  (Holding  Company  Act 
Release  No.  7208),  and  was  enforced  by  a  court  on 
March  19,  1947. 

The  Commission  finally  refers  to  a  guarantee  by 
Public  Service  Corporation  of  New  Jersey  of  principal 
and  interest  on  bonds  of  its  subsidiary,  North  Jersey 
Street  Railway  Company.  We  believe  that  Public  Service 
is  not  a  registered  holding  company  (Holding  Company 
Act  Release  No.  6474,  page  21,  note  27)  and  that  the 
statement  to  the  contrary  in  Mr.  Foster’s  letter  (page 
3,  note  5)  is  in  error.  Its  guarantees,  therefore,  would 
not  be  affected  by  the  amendment  to  Rule  U-49  (c) .  We 
believe  moreover  that  on  April  7,  1947,  Public  Service 
filed  with  S.E.C.  an  amended  plan,  under  Section  11  of 
the  Holding  Company  Act,  providing  for  its  dissolution. 


310  a  Letter  from  Thomas  J.  Munsch ,  Jr. 

(3)  In  reply  to  Mr.  Foster’s  argument  that  the 
Commission’s  amendment  to  Rule  U-49(c)  may  have 
future  effect  by  reason  of  the  future  Chapter  X  bank¬ 
ruptcy  reorganization  of  a  subsidiary  having  an  obliga¬ 
tion  guaranteed  by  a  registered  holding  company,  we 
desire  to  make  the  further  point  that  there  is  no  practical 
likelihood  of  such  a  future  reorganization,  even  if  we 
assume  the  present  existence  of  subsidiaries  having 
obligations  guaranteed  by  a  registered  holding  com¬ 
pany.  Our  point  is  based  upon  the  following  combina¬ 
tion  of  reasons: 

( a )  The  Commission  has  orders  presently  out¬ 
standing,  with  respect  to  every  holding  company  system 
over  which  it  has  jurisdiction,  requiring  the  reorganiza¬ 
tion  of  such  systems  under  Section  11  of  the  Holding 
Company  Act. 

(b)  Because  such  administrative  proceedings 
are  pending,  no  petition  for  reorganization  may  be  filed 
under  Chapter  X  of  the  Bankruptcy  Act  with  respect 
to  the  holding  company  subsidiaries  involved  in  such 
proceeding. 

Each  of  the  foregoing  reasons  will  be  elaborated. 

( a )  In  support  of  the  statement  that  the  Com¬ 
mission  has  orders  presently  outstanding  with  respect 
to  every  holding  company  system  under  its  jurisdiction, 
we  refer  to  the  Twelfth  Annual  Report  of  the  Securities 
and  Exchange  Commission  for  the  fiscal  year  ended 
June  30, 1946.  At  page  46  of  this  report,  the  Commission 
states: 

1  “As  indicated  in  the  Tenth  and  Eleventh  Annual  Re¬ 
ports  of  the  Commission  the  integration  and  simpli¬ 
fication  program  has  undergone  three  phases  of  de- 
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velopment.  The  first  phase,  in  which  the  public 
utility  industry  was  invited  to  offer  voluntary  pro¬ 
posals  for  compliance  with  Section  11,  had  a  limited 
success,  due  to  failure  of  many  companies  to  sub¬ 
mit  plans  amounting  to  more  than  the  preservation 
of  existing  systems.  In  the  second  phase,  the  Com¬ 
mission  issued  orders  with  respect  to  each  holding 
company  system  directing  compliance  and  indicat¬ 
ing  in  general  terms  the  changes  which  the  systems 
must  make  to  meet  the  geographical  integration  re¬ 
quirements  of  Section  11  (b)  (1)  and  the  corporate 
simplification  and  redistribution  of  voting  power  re¬ 
quirements  of  Section  11  (b)  (2).  With  the  excep¬ 
tion  of  a  few  minor  problems,  this  phase  is  now 
complete.  The  third  phase  has  embraced  the 
processing  of  voluntary  plans  for  reorganization  or 
recapitalization  filed  by  nearly  all  of  the  systems 
looking  toward  compliance  with  the  orders  issued 
by  the  Commission  under  Sections  11  (b)  (1)  and 
11  (b)  (2) .  This  phase  of  the  integration  program 
has  been  the  center  of  attention  during  the  recent 
period”.  (Italics  supplied) 

The  nature  of  the  requirements  of  Section  11  of  the 
Act  are  summarized  at  page  45  of  the  Commission’s 
above  cited  report  in  these  words: 

“Section  11  (b)  (1)  requires  the  operation  of  hold¬ 
ing  company  systems  to  be  limited  to  one  or  more 
integrated  systems  and  to  such  additional  busi¬ 
nesses  as  are  reasonably  incidental  or  economically 
necessary  or  appropriate  to  the  operation  of  the 
integrated  systems.  Section  11  (b)  (2)  requires 
the  elimination  of  undue  complexities  in  corporate 
structures  of  holding  company  systems  and  the  re- 
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distribution  of  voting  power  among  their  security 

holders  on  a  fair  and  equitable  basis”. 

The  requirement  of  a  “fair  and  equitable”  plan  is 
also  the  requirement  of  Chapter  X  of  the  Bankruptcy 
Act  (Sect.  221  (2) ;  11  U.S.C.A.  621). 

(b)  In  support  of  the  statement  that  a  sub¬ 
sidiary  of  a  registered  holding  company,  which  sub¬ 
sidiary  is  the  subject  of  proceedings  before  the  Commis¬ 
sion  under  Section  11  of  the  Holding  Company  Act,  may 
not  be  the  subject  of  a  petition  for  reorganization  under 
Chapter  X  of  the  Bankruptcy  Act,  we  refer  to  Sections 
130  and  141  of  Chapter  X.  We  submit  that  such  a  sub¬ 
sidiary  company  would  not  have  the  “need  for  relief” 
required  by  Section  130  (7)  of  Chapter  X  (11  U.S.C.A. 
530)  and  that  a  petition  for  its  reorganization  would 
not  be  in  “good  faith”  within  the  meaning  of  Section 
141  of  Chapter  X  (11  U.S.C.A.  541). 

Section  130  of  Chapter  X  prescribes  certain  require¬ 
ments  for  every  petition  for  reorganization,  whether 
voluntary  or  involuntary.  Its  subsections  6  and  7  pro¬ 
vide  as  follows : 

‘"Every  petition  shall  state — 

******* 

“(6)  the  status  of  any  plan  of  reorganization, 
readjustment,  or  liquidation  affecting  the 
property  of  a  corporation,  pending  either 
*  in  connection  with  or  without  any  judicial 
proceeding; 

“(7)  the  specific  facts  showing  the  need  for  re¬ 
lief  under  this  chapter  and  why  adequate 
relief  cannot  be  obtained  under  chapter  11 
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of  this  title”,  [i.e.,  Chapter  11  of  the  Bank¬ 
ruptcy  Act] 

Section  141  provides  that  petitions  must  be  filed  in 
“good  faith”.  It  states  : 

“Upon  the  filing  of  a  petition  by  a  debtor,  the  judge 
shall  enter  an  order  approving  the  petition,  if  satis¬ 
fied  that  it  complies  with  the  requirements  of  this 
chapter  and  has  been  filed  in  good  faith,  or  dismiss-  • 
ing  it  if  not  so  satisfied”. 

Section  146  of  Chapter  X  (11  U.S.C.A.  546)  pro¬ 
vides  certain  instances  in  which  a  petition  shall  be 
deemed  not  to  be  filed  in  “good  faith”.  One  of  these  is 
(Sect.  146(4) )  that  “a  prior  proceeding  is  pending  in 
any  court  and  it  appears  that  the  interests  of  creditors 
and  stockholders  would  be  best  subserved  in  such  prior 
proceeding”.  These  instances  are  specified,  however, 
“without  limiting  the  generality  of  the  meaning  of  the 
term  ‘good  faith'  ”.  In  re  Julius  Roehrs,  115  Fed.  2d 
723;  Collier  on  Bankruptcy  (14th  Ed.)  VoL  6,  page  1764, 
et  seq. 

Collier  on  Bankruptcy,  14th  Ed.,  in  discussing  Sec¬ 
tion  130  of  Chapter  X  states  (Vol.  6,  pages  1449-1450) : 
“If  it  appears  that  the  debtor’s  affairs  may  be  settled 
more  effectively  by  a  scheme  of  reorganization  or 
adjustment  outside  of  Chapter  X  and  such  a  settle¬ 
ment  is  pending,  the  Chapter  X  petition  will  be  dis¬ 
missed”. 

The  same  authority  further  states  (page  1450) : 
“But  Section  130(7)  compels  every  petition,  whether 
by  the  debtor,  creditors  or  an  indenture  trustee,  to 
contain  in  addition  specific  allegations  showing  the 
necessity  for  invoking  the  corporate  reorganization 
procedure  afforded  by  Chapter  X.  The  burden  is  on 
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the  petitioner  or  petitioners  to  show  that  need.  This 
requirement  is  closely  connected  with  the  ‘good 
faith’  test  which  every  petition  must  meet,  and 
hence  the  petition  should  contain  sufficient  facts 
concerning  the  necessity  for  rehabilitation  so  that 
the  judge  may  make  an  informed  judgment  on  the 
issue  of  good  faith”. 

In  Marine  Harbor  Properties  v.  Manufacturers 
Trust  Co .,  317  U.S.  78;  63  S.  Ct.  93;  87  L.  Ed.  64,  the 
Supreme  Court  affirmed  the  dismissal  of  a  petition  for 
reorganization  under  Chapter  X  for  a  corporation  whose 
property  was  being  administered  under  the  supervision 
of  the  New  York  Mortgage  Commission. 

In  Fidelity  Assurance  Association  v.  Sims,  318  U.S. 
608,  63  S.  Ct.  807,  the  Court  held  that  a  petition  for  re¬ 
organization  under  Chapter  X  should  be  dismissed  with 
respect  to  a  corporation  whose  property  was  being  ad¬ 
ministered  in  a  state  court  receivership.  The  Court 
held  that  the  interests  of  creditors  would  be  best  served 
in  such  pending  prior  proceedings. 

Also  in  point  are  the  rules  developed  in  federal 
equity  receivership  cases,  where  it  has  been  held  that 
a  federal  court  should  decline  to  appoint  a  receiver  for 
a  financial  corporation  whose  affairs  are  in  charge  of 
an  administrative  officer  duly  authorized  by  State  law. 
Gordon  v.  Washington,  295  U.S.  30;  55  S.  Ct.  584  ;  79 
L.  Ed.  1282.  Penn  General  Casualty  Co.  v.  Pennsylvania, 
294  U.S.  189;  55  S.  Ct  386  ;  79  L.  Ed.  850. 

The  Securities  and  Exchange  Commission  has  in  the 
past  taken  steps  to  stay  or  prevent  collateral  litigation 
with  respect  to  companies  undergoing  reorganization 
under  Section  11  of  the  Holding  Company  Act  In  re 
Standard  Power  &  Light  Corporation,  48  Fed.  Supp.  716 
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(D.  Del.  1943),  it  obtained  an  injunction  against  the 
appointment  of  a  receiver  in  a  state  chancery  court  for 
the  liquidation  of  a  holding  company  which  the  Com¬ 
mission  had  previously  ordered  liquidated  under  Sec¬ 
tion  11  (b)  of  the  Holding  Company  Act.  In  granting 
the  injunction,  the  Court  said  (page  720) : 

“The  Act  provides  for  the  regulation  by  the 
Commission  of  registered  holding  companies  and 
includes  a  comprehensive  and  economical  scheme 
for  the  equitable  integration,  liquidation  or  re¬ 
organization  of  such  companies  under  the  super¬ 
vision  of  the  Commission,  and,  in  proper  cases,  of 
a  United  States  Court,  in  accord  with  congressional 
standards  for  the  protection  of  the  public,  investors 
and  consumers  *  *  *. 

“*  *  *  The  essential  purposes  of  the  Act 

will  be  aborted  if  any  stockholder  may  substitute 
at  random  some  other  procedure  for  the  machinery 
provided  by  Congress”. 

The  same  court  subsequently  refused  to  appoint  a 
receiver  to  bring  about  the  liquidation  of  the  same  hold¬ 
ing  company.  In  so  acting,  the  Court  adopted  the  con¬ 
tention  of  the  Commission.  Homewood  v.  Standard 
Power  &  Light  Corporation ,  55  Fed.  Supp.  100,  (D.  Del. 
1944).  Similarly,  the  Commission  has  obtained  a  stay 
of  judicial  proceedings  to  enforce  intercompany  equities 
and  liabilities,  where  the  affairs  of  the  companies  in¬ 
volved  were  under  scrutiny  by  the  Commission  in  re¬ 
organization  proceedings  under  Section  11  of  the  Hold¬ 
ing  Company  Act.  Dederick  v.  North  American  Com¬ 
pany,  48  Fed.  Supp.  410  ( S.D.N.Y.  1943) ;  Illinois  Iowa 
Power  Co.  v.  North  American  Light  &  Power  Company, 
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49  Fed.  Supp.  277,  (D.  Del.  1943) ;  Palumbo  v.  Electric 
Bond  <&  Share  Co .,  58  Fed.  Supp.  356  (S.D.N.Y.  1943). 

We  know  of  no  instance  in  which  a  petition  for  re¬ 
organization  has  been  filed  for  a  subsidiary  of  a  regis¬ 
tered  holding  company,  where  the  subsidiary  is  the  sub¬ 
ject  of  proceedings  before  the  Commission  under  Section 
11  of  the  Holding  Company  Act.  In  the  light  of  the  fore¬ 
going  statutes  and  cases,  we  submit  that  there  is  no 
practical  likelihood  such  a  petition  for  reorganization 
could  successfully  be  presented. 

Unless  the  Securities  and  Exchange  Commission  is 
prepared  to  demonstrate  that  the  reorganization  pro¬ 
cedures  of  Section  11  of  the  Holding  Company  Act  are 
so  inadequate  as  to  justify  a  “need  for  relief”  under 
Chapter  X  of  the  Bankruptcy  Act,  and  to  demonstrate 
that  there  is  a  practical  likelihood  that  such  bankruptcy 
reorganization  cases  will  arise  with  respect  to  non¬ 
utility  subsidiary  companies  having  obligations  guaran¬ 
teed  by  a  registered  holding  company,  we  submit  that 
the  Commission  should  not  be  heard  to  claim  any  future 
effect  for  its  amendment  to  Rule  U-49(c)  now  before 
this  Court. 

Yours  very  truly, 

Thomas  J.  Munsch,  Jr. 

Copies  sent  to: 

Roger  S.  Foster,  Solicitor, 

Securities  and  Exchange  Commission 
Philadelphia  3,  Pa. 

Charles  S.  Rhyne 
730  Jackson  Place,  N.  W. 

Washington  6,  D.  C. 

Anne  X.  Alpern,  City  Solicitor, 

City  HaH, 

Pittsburgh,  Pa. 
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Letter  Dated  August  29, 1947  from  David  Ferber,  Attor¬ 
ney  for  SJLC.,  to  Joseph  W.  Stewart, 

Clerk  of  Court,  et  al. 

August  29, 1947 

Joseph  W.  Stewart,  Esquire 
Clerk,  United  States  Court  of  Appeals 
for  the  District  of  Columbia 
Washington,  D.  C. 

Dear  Mr.  Stewart: 

In  your  letter  of  July  31,  1947,  you  indicated  that 
the  Court  was  interested  in  whether  the  recent  amend¬ 
ment  to  Rule  U-49  (c)  might  affect  other  companies  than 
those  in  the  Pittsburgh  Railway  group.  On  August  7, 
1947,  Mr.  Foster  replied,  pointing  out  that  the  amend¬ 
ment  to  the  Commission's  rule  might  in  the  future  affect 
other  companies,  and  that  he  had  not  previously  denied 
the  implication  to  the  contrary  of  counsel  to  the  Phila¬ 
delphia  Company  because,  in  his  opinion,  the  validity 
of  a  rule  is  not  affected  by  reason  of  the  fact  that  it 
might  affect  only  one  group  of  companies,  so  long  as 
there  is  a  reasonable  basis  for  the  classification.  Since 
then  we  have  received  a  copy  of  the  letter  of  Thomas  J. 
Munsch,  Jr.,  counsel  to  the  Philadelphia  Company,  dated 
August  15,  1947,  addressed  to  you,  which  purports  to 
reply  to  Mr.  Foster's  letter.  Since  Mr.  Foster  is  out  of 
the  city  I  am  taking  the  liberty  of  briefly  answering  cer¬ 
tain  arguments  and  inferences  contained  in  Mr.  Munsch's 
letter  which  I  believe  should  not  remain  unchallenged. 

In  his  letter  of  August  7,  1947,  Mr.  Foster  pointed 
out  that  the  recent  amendment  of  Rule  U-49(c)  might 
in  the  future  affect  other  companies  than  those  in  the 
Pittsburgh  Railways  group  by  subjecting  them  to  pro- 
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visions  of  the  Holding  Company  Act  from  which  they 
would  have  been  exempt  under  Rule  U-49  ( c )  as  it  existed 
prior  to  the  amendment.  This  statement  was  based  on 
the  premises  that  (1)  it  cannot  be  assumed  that  in  the 
future  there  will  be  no  guarantees  or  assumptions  by 
registered  holding  companies  of  liabilities  of  their  non¬ 
utility  subsidiaries,  and  (2)  it  cannot  be  assumed  that 
companies  whose  liabilities  are  so  guaranteed  or  assumed 
may  not  become  subject  to  proceedings  under  Chapter  X 
of  the  Bankruptcy  Act. 

Counsel  for  the  Philadelphia  Company  purports  to 
attack  the  first  of  these  premises  by  pointing  out  that 
in  various  of  the  instances  cited  the  guarantees  or  as¬ 
sumptions  of  liabilities  are  no  longer  extant  or  are  likely 
to  be  eliminated,  and  he  further  indicates  that  in  certain 
instances  cited  the  guarantor  is  not  a  registered  holding 
company.1  This  attack  is  irrelevant,  however,  since  the 
citations  in  Mr.  Foster’s  letter  merely  served  to  illustrate 
that  guarantees  and  assumptions  of  obligations  of  their 
subsidiaries  by  parent  companies  subject  to  the  Act  do 
exist;  that  the  statute  authorizes  the  Commission  to 
permit  such  guarantees  and  assumptions;  that  the  Com¬ 
mission  has  in  fact  permitted  such  guarantees  and 
assumptions,  including  guarantees  or  assumptions  by 
registered  holding  companies  of  the  obligations  of  non¬ 
utility  subsidiaries,  and  that  it  must  be  assumed  that  in 


1.  In  this  connection  we  note  that  counsel  for  Philadelphia  Company- 
stated  at  page  6  of  his  letter  that  we  were  in  error  in  referring  to 
Public  Service  Corporation  of  New  Jersey  as  a  registered  holding  com¬ 
pany.  Actually,  Public  Service  Corporation  of  New  Jersey  is  a  regis¬ 
tered  holding  company,  having  registered  on  July  3,  1946  (Commission 
File  No.  30-220).  It  is  true  that  at  the  time  of  the  release  relied  upon 
by  Mr.  Munsch  this  company  was  not  a  registered  holding  company  but 
Mr,  Munsch  apparently  overlooked  the  fact  that  the  status  of  holding 
companies  is  subject  to  change.  Cf.  page  3  infra. 
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the  future  it  will  continue  to  do  so  in  proper  cases.  It  is, 
of  course,  true  that  in  many  of  the  instances  cited  the 
guarantees  or  assumptions  of  liability  have  been  or 
shortly  will  be  eliminated  by  virtue  of  the  terms  of  the 
respective  agreements.2  It  will  always  be  true  at  any 
point  in  time  of  any  large  group  of  unrelated  contracts 
that  some  are  about  to  expire  just  as  others,  which  would 
not  be  reflected  in  any  enumeration,  are  about  to  come 
into  being. 

Counsel  for  Philadelphia  Company  challenges  the 
premise  that  non-utility  subsidiaries  whose  obligations 
are  guaranteed  or  assumed  by  a  parent  registered  hold¬ 
ing  company  may  be  subject  to  proceedings  under  Chap¬ 
ter  X  of  the  Bankruptcy  Act,  contending  that  “a  subsid¬ 
iary  of  a  registered  holding  company  which  subsidiary  is 
the  subject  of  proceedings  before  the  Commission  under 
Section  11  of  the  Holding  Company  Act  may  not  be  the 
subject  of  a  petition  for  reorganization  under  Chapter  X 
of  the  Bankruptcy  Act”  (page  9).  We  believe  that  under 
the  facts  of  a  particular  case,  a  court  might  well  hold 
that  a  pending  Section  11  proceeding  precludes  the  filing 


2.  We  note,  however,  that  Mr.  Munich’s  letter  on  this  point  con¬ 
tains  several  false  implications.  With  respect  to  the  Cities  Service  case, 
cited  at  page  3  of  the  letter,  it  is  inferred  that  the  fact  that  a  plan  of 
reorganization  for  Cities  Service  Company  has  been  approved  which 
contemplates  “only  one  class  of  debt”  will  eliminate  the  orating 
guarantee.  The  guarantee  involved  in  that  case  survives  the  plan,  how¬ 
ever,  as  is  made  clear  by  pages  32-33  of  the  release  cited  (Holding  Com¬ 
pany  Act  Release  No.  7368)  where  the  guarantee  is  shown  as  a  con¬ 
tinuing  contingent  liability.  Mr.  Munsch’s  letter  (pages  3  and  4)  also 
gives  the  erroneous  impression  that  the  dissolution  of  a  company  which 
has  guaranteed  or  assumed  obligations  of  another  necessarily  terminates 
the  guarantee  or  assumption,  whereas  actually  when  a  company  is  dis¬ 
solved  its  assets  are  frequently  transferred  to  another  company  in  the 
system  which  assumes  its  liabilities,  which  may  include  guarantee  and 
assumption  agreements. 
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of  a  petition  for  reorganization  pursuant  to  Chapter  X  of 
the  Bankruptcy  Act.  But  it  may  not  be  assumed,  as  is 
done  by  counsel  for  Philadelphia  Company,  that  this  will 
invariably  follow.  Without  trying  to  anticipate  or  pre¬ 
clude  arguments  which  may  be  made  in  cases  in  which 
this  question  is  directly  at  issue,  it  may  be  noted  that 
Section  11(f)  of  the  Act,  which  clearly  contemplates 
Chapter  X  reorganizations  of  registered  holding  com¬ 
panies  and  their  subsidiaries,  contains  no  express  pro¬ 
vision  that  Chapter  X  proceedings  may  be  instituted 
only  prior  to  the  institution  of  Section  11  proceedings. 
It  should  be  noted  also  that  Philadelphia  Company’s 
argument  does  not  cover  all  potential  cases.  Thus,  for 
example,  the  Holding  Company  Act  does  not  preclude 
the  formation  of  new  registered  holding  companies, 
existing  holding  companies  presently  exempt  may  sub¬ 
sequently  register,  and  existing  Section  11  proceedings 
may  result  in  compliance  with  Section  11  without  elimi¬ 
nation  of  all  holdings  companies.  It  is  possible  that  in 
any  of  these  situations  subsidiaries  of  such  registered 
holding  companies  might  be  subjected  to  proceedings 
under  Chapter  X  of  the  Bankruptcy  Act  while  no  Section 
11  proceedings  is  pending  against  them. 3 

The  foregoing  makes  it  clear  that  in  the  future  there 
can  be  guarantees  or  assumptions  by  registered  holding 
companies  of  liabilities  of  non-utility  subsidiaries,  which 
subsidiaries  can  be  the  subject  of  Chapter  X  proceedings. 
Hence,  it  cannot  be  assumed  that  the  recent  amendment 


3.  For  example,  petitions  for  the  reorganization  under  Chapter  X 
of  Associated  Gas  and  Electric  Company  and  of  Associated  Gas  and 
Electric  Corporation,  both  registered  holding  companies  were  filed  on 
January  10,  1940.  Under  Section  11(b)  of  the  Act,  the  Commission 
could  have  instituted  proceedings  against  these  companies  “after  Janu¬ 
ary  1,  1938.” 
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to  Rule  U-49  ( c )  will  in  the  future  affect  only  the  Pitts¬ 
burgh  Railway  group  of  companies. 

Very  truly  yours, 

David  Ferber 
David  Ferber 
Special  Counsel 

Copies  to: 

Anne  X.  Alpera,  City  Solicitor 
City  Hall 
Pittsburgh,  Pa. 

Charles  S.  Rhyne,  Esquire 
730  Jackson  Place,  N.W. 

Washington  6,  D.  C. 

Thomas  J.  Munsch,  Jr.,  Esq. 

435  —  6th  Avenue 
Pittsburgh,  Pa. 


C.  Elmer  Bown,  Esq. 
435  —  6th  Avenue 
Pittsburgh,  Pa. 

Thomas  E.  Harris,  Esq. 
Munsey  Building 
Washington  4,  D.  C. 
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Letter  Dated  September  12,  1947  from  Thomas  J. 
Munsch,  Jr.,  Counsel  for  Philadelphia  Company 
to  Joseph  W.  Stewart,  Clerk  of  Court,  et  al. 

September  12,  1947 

Mr.  Joseph  W.  Stewart,  Clerk 
United  States  Court  of  Appeals  for 
District  of  Columbia 
Washington  1,  D.  C. 

Dear  Sir: 

We  received,  on  September  2,  a  copy  of  a  letter 
dated  August  29,  1947  addressed  to  you  by  Mr.  David 
Ferber,  Special  Counsel  for  the  Securities  and  Exchange 
Commission,  in  which  further  argument  is  made  as  to 
the  possible  future  effect  of  the  Commission’s  Amend¬ 
ment  of  February  28, 1947  to  its  Rule  U-49  ( c ) .  Although 
we  are  reluctant  to  prolong  the  correspondence  result¬ 
ing  from  your  inquiry  of  July  31,  we  feel  obliged  to 
take  exception  to  Mr.  Ferber’s  letter. 

In  order  that  the  Commission’s  Amendment  to  Rule 
U-49(c),  may  have  future  effect,  there  must  be  the 
following  highly  unusual,  and  we  believe  impossible, 
combination  of  circumstances: 

(1)  A  guaranty  by  a  registered  holding  com¬ 
pany  of  the  obligation  of  a  non-utility  subsidiary. 

(2)  The  granting  by  a  Court  of  a  petition  for 
reorganization  for  the  non-utility  subsidiary  under 
Chapter  X  of  the  Bankruptcy  Act. 

(3)  A  pending  reorganization  proceeding  be¬ 
fore  the  Securities  and  Exchange  Commission,  for 
the  registered  holding  company,  under  Section  11 
of  the  Holding  Company  Act.  The  Commission  may 
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argue  that  this  third  requirement  is  not  essential 
in  the  light  of  the  terms  of  the  Commission's  amend¬ 
ment  to  Rule  U-49(c).  It  is  essential,  however,  in 
the  light  of  the  reason  assigned  for  the  amendment, 
namely,  the  Commission's  asserted  desire  to  deal 
with  the  problems  of  corporate  reorganization  of 
parent  and  subsidiary  “under  the  jurisdiction  of 
the  same  regulatory  agency”  (Cf.  page  8  of  Hold¬ 
ing  Company  Act  Release  No.  7237-A). 

We  submit  that  the  above  described  conditions  can¬ 
not  take  place,  as  analysis  of  them  will  demonstrate: 

( 1 )  As  we  have  pointed  out  in  our  letter  of  August 
15,  the  Commission  has  not  cited  any  pertinent  examples 
of  existing  guarantees  by  registered  holding  companies 
of  obligations  of  non-utility  subsidiaries  other  than 
those  existing  in  the  Pittsburgh  Railways  System.  If 
the  Public  Service  Company  of  New  Jersey  is  intended 
as  such  an  example,  we  have  already  pointed  out  (at 
page  6  of  our  letter  dated  August  15, 1947)  that  Public 
Service  has  filed  with  Securities  and  Exchange  Com¬ 
mission  a  plan  providing  for  its  dissolution. 

We  take  issue  with  Mr.  Ferber’s  statement  in  his 
letter  of  August  29  (at  page  3)  that  it  will  always  be 
true  at  any  point  in  time  that  such  guarantees  “are 
about  to  come  into  being”.  We  submit  the  Commission 
could  point  to  a  future  guaranty  as  a  basis  for  asserting 
jurisdiction  over  a  Chapter  X  reorganization  plan  by 
the  application  of  its  amendment  to  Rule  U-49(c),  only 
if  it  considered  such  guaranty  to  be  an  “undue  complex¬ 
ity”  in  a  holding  company  system.  But  the  Commission's 
duty  under  the  Holding  Company  Act  is  to  eliminate 
“undue  complexities”.  It  cannot  be  assumed  that  the 
Commission  will,  in  the  future,  dispense  with  the  prohi- 
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bition  of  such  guaranties  under  Section  12(b)  of  the 
Holding  Company  Act,  if  such  dispensation  would,  in 
its  judgment  permit  the  creation  of  a  new  complexity 
in  violation  of  Section  11  of  the  same  Act.  It  would 
be  unreasonable  for  the  Commission  to  permit  what  it 
considered  to  be  a  new  complexity  by  relaxation  of 
Section  12(b),  and  to  use  its  permission  as  a  reason  for 
asserting  jurisdiction  over  a  Chapter  X  reorganization 
plan  under  Section  11(f).  The  Commission  should  not 
be  permitted  to  create  its  own  jurisdiction  by  tugging 
at  its  boot  straps. 

(2)  Furthermore,  even  assuming  the  existence  in 
the  future  of  a  guaranty  by  a  registered  holding  com¬ 
pany  of  the  obligation  of  a  non-utility  subsidiary,  it 
remains  true  that  a  petition  for  reorganization  for  such 
subsidiary  under  Chapter  X  of  the  Bankruptcy  Act 
would  be  unsuccessful.  The  reasons  for  this  statement 
have  been  set  forth  in  our  letter  of  August  15  (page  6, 
et  seq. ) .  Mr.  Ferber’s  letter  of  August  29  points  to  no 
examples  of  such  a  petition  following  the  institution  of 
Section  11  proceedings  against  the  company  involved, 
and  his  letter  is  plainly  designed  to  leave  the  door  open 
for  the  Commission  to  oppose  such  a  petition  for  re¬ 
organization  if  the  circumstances  should  arise.  We  sub¬ 
mit  that  Mr.  Ferber’s  letter  opposes  nothing  more  than 
his  unsupported  and  carefully  reserved  assertion  against 
the  authorities  cited  in  our  letter  of  August  15. 

(3)  Even  if  there  be  assumed  to  exist,  at  some 
timp  in  the  future,  (a)  a  guaranty  by  a  registered  hold¬ 
ing  company  of  the  obligation  of  a  non-utility  subsidiary, 
and  (b)  a  Chapter  X  reorganization  for  such  subsidiary, 
there  is  no  practical  likelihood  of  such  a  situation  co¬ 
existing  with  a  reorganization,  under  Section  11  of  the 
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Holding  Company  Act,  for  the  guarantor-holding  com¬ 
pany.  As  we  have  pointed  out  in  our  letter  of  August 
15,  the  Commission  has  instituted  Section  11  proceed¬ 
ings  with  respect  to  all  holding  company  systems.  It 
is  to  be  expected  that  such  Section  11  proceedings  will 
be  concluded  with  reasonable  promptness. 

The  position  of  counsel  for  the  Commission  in  the 
instant  case  fails  to  take  into  account  the  “self-liquidat¬ 
ing”  nature  of  the  Holding  Company  Act.  Mr.  Joseph 
Weiner,  then  Director  of  the  Public  Utilities  Division  of 
the  Commission,  speaking  before  the  Practicing  Law 
Institute  in  New  York  City  on  October  14,  1940,  used 
these  words  ( as  reported  in  Public  Utilities  Fortnightly, 
December  5,  1940,  Vol.  26,  page  820) : 

“For  the  unique  thing  about  the  Holding  Com¬ 
pany  Act  as  a  regulatory  device  is  that  funda¬ 
mentally  it  is  a  self -liquidating  project.  To  a  very 
large  and  probably  a  major  degree,  its  enforcement 
will  result  in  the  continual  shrinking  of  the  activi¬ 
ties  subject  to  the  jurisdiction  conferred  by  the  act. 
The  usual  regulatory  statute  attempts  to  preserve 
an  existing  course  of  conduct  by  subjecting  it  to  a 
continued  and  usually  ever-increasing  scrutiny  and 
supervision.  The  Holding  Company  Act,  on  the 
other  hand,  seeks  to  accomplish  its  objective  by  a 
reshaping  of  the  course  of  conduct  itself,  with  a 
continual  relaxation  and  probably  final  elimination 
of  scrutiny  and  supervision”. 

Finally,  we  submit  that  Mr.  Foster’s  and  Mr. 
Ferber’s  contentions  in  support  of  a  possible  future 
effect  for  the  amendment  in  question  are  deprived  of 
all  weight  by  the  fact  that  the  Commission  did  not  rely 
on  any  of  them  in  its  Holding  Company  Act  Release  No. 
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7237-A,  setting  forth  its  reasons  for  adopting  the  amend¬ 
ment.  The  only  companies  mentioned  in  that  release, 
by  way  of  illustration  of  the  asserted  necessity  for  the 
Commission’s  action,  were  Philadelphia  Company  and 
the  companies  in  the  Pittsburgh  Railways  group. 

May  we  request,  if  the  Court’s  decision  is  to  be 
influenced  by  the  assertions  in  Mr.  Foster’s  letter  of 
August  7  or  Mr.  Ferber’s  letter  of  August  29,  that  coun¬ 
sel  for  Philadelphia  Company  be  given  an  opportunity 
for  oral  argument  on  the  points  discussed  in  those 
letters. 

Your  respectfully, 

Thomas  J.  Munsch,  Jr. 

CC:  Roger  S.  Foster,  Solicitor , 

Securities  and  Exchange  Com. 

Philadelphia  3,  Pennsylvania 

Charles  S.  Rhyne 
730  Jackson  Place,  N.  W. 

Washington  6,  D.  C. 

Anne  X.  Alfern,  City  Solicitor, 

City  HaU, 

Pittsburgh,  Pa. 
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ORDER  SUBMITTED  FOR  REVIEW  AND 
PLEADINGS  THEREON 

On  February  28, 1947  the  Securities  and  Exchange 
Commission  adopted  an  amendment  to  its  Rule  U-49 
under  the  Public  Utility  Holding  Company  Act  of  1935, 
the  amendment  to  become  effective  thirty  days  there¬ 
after,  i.e.  on  March  31, 1947.  The  effect  of  the  Commis¬ 
sion’s  order  is  to  withdraw  an  exemption  from  the  re¬ 
quirements  of  the  Public  Utility  Holding  Company  Act 
previously  enjoyed  by  Pittsburgh  Railways  Company 
and  certain  companies  whose  properties  are  operated  by 
its  Trustees  in  Bankruptcy  reorganization  as  a  unified 
street  railway  system.  The  effect  of  the  amendment  is 
limited  to  this  single  situation. 

Rule  U-49,  as  it  stood  prior  to  the  amendment  of 
February  28,  1947,  provided: 

“(a)  Companies  exempted. — The  exemptions  pro¬ 
vided  by  this  rule  shall  apply  to  any  subsidiary 
of  a  registered  holding  company  which  sub¬ 
sidiary  is  not — 

( 1 )  A  holding  company, 

(2)  A  public-utility  company, 

(3)  A  company  engaged  in  the  business  of 
performing  services  or  construction  for 
or  selling  goods  to  associate  holding  or 
public-utility  companies,  or 

(4)  A  company  controlling,  directly  or  indi¬ 
rectly,  any  company  specified  in  clauses 
(1)  to  (3)  above. 

[sub-section  (b)  is  here  omitted  as 
irrelevant] 
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(c):  Transactions  approved  by  a  reorganization 
court . — 

Any  such  subsidiary  company  which  is  the 
subject  of  a  proceeding  for  reorganization  in 
any  court  of  the  United  States  in  which  pro¬ 
ceeding  the  Commission  has  filed  a  notice  of 
appearance  pursuant  to  section  208  of  Chapter 
X  of  the  Bankruptcy  Act,  as  amended,  or 
which  is  a  subsidiary  within  the  meaning  of 
section  106  (13)  of  said  Chapter  X,  or  of  sec¬ 
tion  2  (a)  (8)  of  the  Public  Utility  Holding 
Company  Act,  of  any  such  subsidiary  company 
which  is  the  subject  of  such  a  proceeding, 
shall  be  exempt  from  any  provision  of  the  Act 
applicable  to  the  appointment  of  any  trustee 
for  such  company  or  to  any  transaction  en¬ 
tered  into  with  the  approval  (direct  or  in¬ 
direct)  of  such  court:  Provided >  That  such 
transaction  does  not  involve  the  acquisition 
of  any  utility  assets  or  securities  of  any  pub¬ 
lic-utility  or  holding  company.” 

The  Order  of  February  28, 1947  here  submitted  for 
review,  amends  Rule  U-49(c),  as  follows  (in  the  words 
of  Holding  Company  Act  Release  7237-B) : 

“The  Securities  and  Exchange  Commission,  acting 
pursuant  to  the  authority  conferred  upon  the  Com¬ 
mission  by  the  Public  Utility  Holding  Company  Act 
of  1935,  particularly  Sections  3(d),  20(a)  and 
i  20(c)  thereof,  and  deeming  such  action  necessary 
for  the  exercise  of  the  functions  vested  in  it  and 
necessary  and  appropriate  in  the  public  interest  and 
for  the  protection  of  investors,  hereby  amends  Rule 
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U-49  (c)  by  substituting  a  semicolon  for  the  period 
at  the  end  thereof  and  adding  the  following: 

€ Provided  further ,  that  this  paragraph  shall 
be  inapplicable  to  any  subsidiary  company 
which  is  the  subject  of  reorganization  proceed¬ 
ings  (or  any  subsidiary  of  such  subsidiary  com¬ 
pany  within  the  meaning  of  Section  106  (13)  of 
said  Chapter  X  or  of  Section  2(a)  (8)  of  the 
Public  Utility  Holding  Company  Act),  where 
such  subsidiary  company,  or  any  subsidiary 
thereof,  is  the  issuer  of  any  securities,  or  is  the 
obligor  on  any  obligations,  which  have  been 
guaranteed  or  assumed  by  any  registered  hold¬ 
ing  company.’ 

“This  amendment  to  Rule  U-49  (c)  shall  become 
effective  30  days  from  the  date  hereof.” 

On  March  22, 1947,  Philadelphia  Company,  the  peti¬ 
tioner  herein,  filed  (1)  a  Petition  to  Review  the  Commis¬ 
sion’s  Order  of  February  28,  and  (2)  a  Motion  to  Stay 
the  Commission’s  Order  pending  disposition  of  the  Peti¬ 
tion  for  Review. 

On  March  27  the  Commission  filed  (1)  a  Motion  to 
Dismiss  the  Petition  for  Review,  and  (2)  a  Statement 
of  Objections  to  Petitioner’s  Motion  to  Stay. 

The  petitioner  has  filed  responsive  pleadings  to  the 
Commission’s  Motion  to  Dismiss  and  to  the  Commis¬ 
sion’s  Objections  to  a  Stay.  Petitioner  has  requested 
that  the  Motion  to  Dismiss  be  denied,  or,  in  the  alterna¬ 
tive,  that  disposition  of  the  Motion  to  Dismiss  be  post¬ 
poned  until  the  Petition  for  Review  has  been  heard  on 
its  merits. 
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\  W.  D.  George,  Trustee  of  Pittsburgh  Railways  Com¬ 
pany  has  filed  a  statement  in  support  of  the  petitioner’s 
Motion  for  a  Stay.  The  City  of  Pittsburgh  has  filed'  an 
Objection  to  the  Motion  for  a  Stay. 

This  Court  has  requested  oral  argument  and  printed 
briefs  on  the  pleadings  thus  presented.  This  brief  is 
submitted  in  response  to  that  request. 


JURISDICTIONAL  STATEMENT 

i  The  Court’s  jurisdiction  to  entertain  the  Petition  for 
Review  is  set  forth  herein  at  page  20. 

The  Court’s  jurisdiction  to  entertain  Petitioner’s 
Motion  to  Stay  the  Commission’s  Order  pending  disposi¬ 
tion  of  the  Petition  for  Review  is  set  forth  herein  at 
page  35. 


STATUTES  INVOLVED 

The  statutes  involved  in  a  consideration  of  the  Com¬ 
mission’s  Motion  to  Dismiss  the  Petition  for  Review  and 
in  a  consideration  of  petitioner’s  Motion  to  Stay  the 
Commission’s  Order  pending  disposition  of  the  Petition 
for  Review  are : 

1.  Section  24  of  the  Holding  Company  Act  of  1935 
Aug.  26,  1935,  c.  687,  Title  I,  49  Stat.  834  (15 
U.S.C.A.  79 x).  This  section  is  quoted  in  part 
herein  at  pages  20  and  35. 

2.  Section  10  of  the  Administrative  Procedure 
Act  of  1946,  June  11, 1946,  c.  324,  60  Stat.  243, 
(5  U.S.C.A.  1009).  This  section  is  quoted 
in  part  herein  at  pages  21  and  35. 
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STATEMENT  OF  QUESTIONS 

The  general  questions  posed  by  the  pleadings  at  thin 
point  are  these: 

1.  Should  the  Petition  for  Review  be  dismissed  in 
advance  of  a  hearing  on  the  merits,  as  requested  by  the 
Commission? 

If  the  Commission's  Motion  to  Dismiss  is  denied,  the 
court  will  reach  a  second  question,  namely: 

2.  Should  the  Commission's  Order  be  Stayed  pend¬ 
ing  final  disposition  of  the  Petition  for  Review? 

The  points  to  be  dealt  with  in  the  course  of  answer¬ 
ing  these  questions  are  listed  in  the  statement  of  points 
which  here  follows. 


STATEMENT  OF  POINTS 

In  submitting  this  brief  on  the  foregoing  questions, 
we  shall  make  a  statement  of  facts  (infra,  p.  7),  fol¬ 
lowed  by  argument  under  the  following  points: 

1.  Argument  on  Motion  to  Dismiss :  The  Court 
has  jurisdiction  to  entertain  the  Petition  for  Review. 
The  Commission’s  Motion  to  Dismiss  should  be  denied. 

a)  The  Court  has  jurisdiction  to  hear  the  Petition 
for  Review.  ( infra,  p.  20) 

b)  Petitioner  is  a  “party  aggrieved”  by  the  Com¬ 
mission’s  order,  (infra,  p.  23) 

c)  The  Commission’s  action  is  a  reviewable 
“Order”,  (infra,  p.  25) 
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d)  The  adoption  of  rules  or  regulations  is  review- 
able.  (infra,  p.  30) 

e)  The  Commission's  order  is  not  a  mere  inter¬ 
locutory  procedural  determination,  (infra,  p. 
31) 

f )  Judicial  review  does  not  involve  an  exercise  by 
the  Court  of  the  Commission’s  rule-making 
power,  (infra,  p.  33) 

2.  Argument  on  Motion  for  Stay:  Petitioner  has 
suffered  irreparable  injury  by  reason  of  the  Commis¬ 
sion’s  Order.  A  Stay  should  be  granted  pending  disposi¬ 
tion  of  the  Petition  for  Review. 

a)  The  Court  has  jurisdiction  to  grant  a  Stay. 
(infra,  p.  35) 

!  b)  The  Commission’s  order  will  impede  the  reor¬ 
ganization  proceedings  of  Pittsburgh  Railways 
Company,  (infra,  p.  36) 

c)  The  Commission’s  order  impairs  the  contrac¬ 
tual  relationships  of  Petitioner,  (infra,  p. 
39) 

d)  A  Stay  will  not  impair  the  mandate  of  the  Cir¬ 
cuit  Court  of  Appeals  for  the  Third  Circuit. 
(infra,  p.  40) 

e)  No  harm  can  result  from  a  Stay,  (infra,  p.  41 ) 
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ST  OF  FACTS 


This  case  presents  for  review  by  this  Court  an  Order 
of  the  Securities  and  Exchange  Commission  revoking 
(as  distinguished  from  merely  refusing  to  grant),  an 
exemption  from  the  provisions  of  the  Public  Utility 
Holding  Company  Act,  which  exemption  has  been  in 
existence  and  relied  upon  for  many  years.  Although 
the  Commission  purports  to  act  in  the  exercise  of  its 
general  rule-making  powers,  its  action  affects  only  a 
single  situation,  namely  that  of  Pittsburgh  Railways 
Company  and  its  underlier  companies,  which  are  oper¬ 
ated  as  a  unified  street  railway  system  in  Pittsburgh, 
Pennsylvania  and  vicinity. 


Pittsburgh  Railways  Company  has  been  in  reor¬ 
ganization  under  Section  77B  of  the  Bankruptcy  Act 
since  May  10, 1938  in  the  District  Court  for  the  Western 
District  of  Pennsylvania.  The  Trustees  in  reorganiza¬ 
tion  have  continued  to  operate  the  same  properties  as 
were  operated  by  the  Debtor  prior  to  the  initiation  of  the 
bankruptcy  proceedings.  These  consist  of  the  properties 
owned  by  Pittsburgh  Railways  Company,  and  also  the 
properties  of  53  so-called  “underlier  companies”  whose 
properties  were  operated  by  Pittsburgh  Railways  Com¬ 
pany  pursuant  to  a  system  of  leases,  operating  agree¬ 
ments  and  stock  ownership. 


Philadelphia  Company,  the  petitioner  in  the  instant 
petition  for  review,  is  the  owner  of  stock  of  gas,  electric 
and  street  railway  subsidiaries,  and  is  a  public  utility 
holding  company  under  the  Public  Utility  Holding  Com¬ 
pany  Act  of  1935  (15  U.S.C.A.  79,  et  seq.) ,  having  regis¬ 
tered  with  the  Securities  and  Exchange  Commission  on 
June  21, 1938. 
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Philadelphia  Company  owns  all  of  the  stock  of  Pitts¬ 
burgh  Railways  Company  and  of  certain  of  its  under- 
lier  companies.  10  of  the  underlier  companies  of  Pitts¬ 
burgh  Railways  Company,  however,  are  publicly-con¬ 
trolled1  and  are  not  subsidiaries  of  any  registered  hold¬ 
ing  company.  Philadelphia  is  also  a  large  creditor  of 
Pittsburgh  Railways  Company  and  the  underlier  com¬ 
panies  and  is  a  guarantor  of  obligations  of  certain  of 
those  companies. 

On  May  10, 1938  Pittsburgh  Railways  Company  filed 
a  voluntary  petition  for  reorganization  under  Section 
T7B  of  the  Bankruptcy  Act.  On  June  14, 1938,  Trustees 
in  reorganization  were  appointed.  In  the  early  stages 
of  the  reorganization,  Pittsburgh  Railways  Company 
and  its  underlier  companies  were  the  subject  of  exemp¬ 
tions  granted  by  the  rules  of  the  Commission.  This  ex¬ 
emption  was  granted  first  by  Rule  U-3D-5  which  was 
followed  (incident  to  a  general  revision  of  the  Commis¬ 
sion  rules  as  of  April  1, 1941)  by  Rule  U-49.  The  terms 
of  this  exemption  have  already  been  quoted,  supra , 
page  2. 

The  exemption  granted  by  sub-paragraph  (c) 
above  quoted  was  applicable  to  the  Pittsburgh  Railways 
reorganization  because  SEC  counsel  had  intervened  in 
the  reorganization  proceeding  pursuant  to  Section  208 
of  Chapter  X  of  the  Bankruptcy  Law. 


1.  Petitioner  calls  attention  to  a  typographical  error  in  paragraph 
13(a)  of  its  Petition  for  Review  in  which  paragraph,  describing  the 
underlier  companies  dealt  with  in  a  plan  of  reorganization,  it  is  said  that 
“13  of  which  were  not  publicly  controlled  •  *  This  statement 

should  read:  “10  of  which  were  and  are  publicly  controlled  *  • 

That  the  original  phrase  is  a  typographical  error  is  apparent  when  it 
is  compared  with  paragraph  13(d)  of  the  Petition  for  Review. 
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Under  Section  172  of  the  Bankruptcy  Act1,  the  SEC 
was  and  is  authorized  to  render  an  advisory  opinion, 
upon  a  plan  of  reorganization. 

If,  however,  the  exemption  afforded  by  Rule  U-49 
(c)  had  been  effectively  withdrawn  from  Pittsburgh 
Railways  Company  and  its  underlier  companies,  those 
companies,  insofar  as  they  were  subsidiaries  of  a  reg¬ 
istered  holding  company,  would  have  been  subject  to  the 
provisions  of  section  11(f)  of  the  Holding  Company 
Act2,  and  the  reorganization  trustees,  the  bankruptcy 
court,  the  Pennsylvania  Public  Utility  Commission, 
petitioner,  and  others,  would  have  been  required'  to  take 
into  consideration  the  necessity  of  submission  of  a  plan 

1.  The  full  text  of  this  Section  (11  U.S.C.A.  572)  is  as  follows: 
“After  the  hearing,  as  provided  in  section  169  or  section  170  of  this 
Act,  and  before  the  approval  of  any  plan,  as  provided  in  section  174  of 
this  Act,  the  judge  may,  if  the  scheduled  indebtedness  of  the  debtor  does 
not  exceed  $3,000,000,  and  shall,  if  such  indebtedness  exceeds  $3,000,000, 
submit  to  the  Securities  and  Exchange  Commission  for  examination  and 
report  the  plan  or  plans  which  the  judge  regards  as  worthy  of  considera¬ 
tion.  Such  report  shall  he  advisory  only.”  (Italics  supplied). 

2.  Section  11(f)  (15  U.S.CLA.  79k  (f ) )  provides  in  part:  “In  any 
proceeding  in  a  court  of  the  United  States,  whether  under  this  section 
or  otherwise,  in  which  a  receiver  or  trustee  is  appointed  for  any  regis¬ 
tered  holding  company,  or  any  subsidiary  company  thereof,  the  court 
may  constitute  and  appoint  the  Commission  as  sole  trustee  or  receiver, 
subject  to  the  directions  and  orders  of  the  court,  whether  or  not  a  trustee 
or  receiver  shall  theretofore  have  been  appointed,  and  in  any  such  pro¬ 
ceeding  the  court  shall  not  appoint  any  person  other  than  the  Com¬ 
mission  as  trustee  or  receiver  without  notifying  the  Commission  and 
giving  it  an  opportunity  to  be  heard  before  making  any  such  appoint¬ 
ment.  In  no  proceeding  under  this  section  or  otherwise  shall  the  Com¬ 
mission  be  appointed  as  trustee  or  receiver  without  its  express  consent. 
In  any  such  proceeding  a  reorganization  plan  for  a  registered  holding 
company  or  any  subsidiary  company  thereof  shall  not  become  effective 
unless  such  plan  shall  have  been  approved  by  the  Commission  after 
opportunity  for  hearing  prior  to  its  submission  to  the  court”  (Italics 
supplied) . 
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to  the  Commission  for  its  approval  under  that  section1. 
Furthermore,  the  revocation  of  the  exemption  afforded 
by  Rule  U-49(c)  would  have  imposed  many  other  sec¬ 
tions  of  the  Holding  Company  Act  on  Pittsburgh  Rail¬ 
ways  Company  and  its  underliers.  The  adverse  effect 
which  such  a  revocation  would  have  upon  the  reorgan¬ 
ization  proceedings  of  Pittsburgh  Railways  Company, 
and  upon  the  contractual  relationships  of  the  instant 
petitioner,  Philadelphia  Company,  are  discussed  in 
greater  detail  in  Petitioner’s  argument  in  support  of  its 
Motion  to  Stay  (infra,  p.  35). 

In  reliance  upon  the  exemption  granted  by  the  fore¬ 
going  rules  (Rule  U-3D-5,  and  later  Rule  U-49)  the 
following  steps  were  taken  in  the  reorganization  pro¬ 
ceedings  of  Pittsburgh  Railways  Company: 

The  reorganization  trustees  of  the  debtor,  Pitts¬ 
burgh  Railways  Company,  prepared  a  comprehensive 
plan  of  reorganization  including  not  only  Pittsburgh 
Railways  Company,  but  49  of  its  underlier  companies, 
10  of  which  were  publicly  controlled  and  not  subsidi¬ 
aries  of  any  registered  holding  company.  In  reliance 
upon  the  exemptions  granted  by  the  Commission’s  rules, 
the  procedural  steps  outlined  in  the  Trustees’  plan  made 
no  provision  for  its  submission  to  the  Securities  and 


1.  The  Commission  may  contend  that  the  imposition  of  section 
11(f)  will  require  that  all  hearings  be  conducted  before  the  Commission 
and  that  the  reorganization  court  is  powerless  to  make  further  findings. 
Cf.  re  Midland  United  Co.,  58  F.  Supp.  667,  683  (D.Del.  1944)  appeal 
dismissed,  141  F.  2d  692  (3  Cir..  1944).  The  Midland  United  case,  how¬ 
ever;  did  not  anticipate  or  discuss  the  situation  presented  by  a  case  such 
as  tiie  present,  where  the  plan  must  be  presented  to  the  Pennsylvania 
Public  Utility  Commission  for  its  approval  under  section  178  of  the 
Bankruptcy  Act.  The  Commission’s  assertion  of  jurisdiction  under 
section  11(f),  therefore,  will  involve  serious  problems  of  conflict  with  the 
Pennsylvania  Commission. 
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Exchange  Commission  under  the  Public  Utility  Holding 
Company  Act. 

This  plan  of  reorganization  was  submitted  to  the 
Pennsylvania  Public  Utility  Commission  pursuant  to 
Section  178  of  the  Bankruptcy  Act  (11  U.S.C.A.  578) 
and,  after  extensive  hearings,  was  approved  by  that 
Commission  by  Order  dated  January  12,  1942.  The 
Pennsylvania  Public  Utility  Commission  passed  upon  the 
plan,  and  all  parties  participated  in  the  hearings  before 
that  Commission,  without  being  on  notice  of  any  asser¬ 
tion  of  jurisdiction  by  the  Securities  and  Exchange  Com¬ 
mission  under  the  Public  Utility  Holding  Company  Act. 
The  Securities  and  Exchange  Commission,  through  its 
counsel,  adopted  an  adversary  position  to  the  plan  before 
the  Pennsylvania  Commission. 

The  Trustees’  revised  plan  of  reorganization,  hav¬ 
ing  been  approved  by  the  Pennsylvania  Public  Utility 
Commission,  was  filed  with  the  reorganization  court  on 
March  17,  1942.  If  the  Securities  and  Exchange  Com¬ 
mission  had  at  that  time  validly  asserted  its  jurisdic¬ 
tion  under  the  Public  Utility  Holding  Company  Act, 
the  said  plan  of  reorganization  would  have  been  sub¬ 
mitted  to  the  Commission  prior  to  its  submission  to  the 
court  In  reliance,  however,  upon  the  exemption  granted 
by  Rule  U-49,  the  plan  was  submitted  to  the  court  in 
the  first  instance.  Extensive  litigation,  consuming 
more  than  two  years,  ensued  in  the  District  Court  on 
the  question  of  the  court’s  jurisdiction  with  respect  to 
the  underlier  companies.  This  litigation  was  precipi¬ 
tated  by  a  petition  filed  by  the  City  of  Pittsburgh  on 
October  23,  1942,  and  culminated  in  an  opinion  by  the 
Circuit  Court  of  Appeals  for  the  Third  Circuit  (in  re 
Pittsburgh  Railways  Company,  155  Fed.  2d  477)  hold- 
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in g  that  the  bankruptcy  reorganization  court  had  juris¬ 
diction  as  stated  in  its  opinion  with  respect  to  the  under- 
lier  companies,  some  of  which,  as  noted  above,  are  not 
subsidiaries  of  any  registered  holding  company.  Because 
of  the  exemption  granted  by  the  above  stated  rules, 
neither  the  District  Court  nor  the  Circuit  Court  of 
Appeals,  nor  any  of  the  parties,  took  into  consideration 
in  this  litigation  the  possibility  of  an  assertion  by  the 
Securities  and  Exchange  Commission  of  jurisdiction 
under  the  Holding  Company  Act  with  respect  to  the 
debtor  or  its  underlier  companies. 

The  routine  administration  of  the  estate  and  of 
Pittsburgh  Railways  Company  has  proceeded  without 
the  necessity  of  applications  to  the  Commission  under 
the  Public  Utility  Holding  Company  Act.  Numerous 
transactions  were  entered  into  which  might  have  been 
considered  in  a  different  light  if  the  possibility  of 
Securities  and  Exchange  Commission  jurisdiction  with 
respect  to  similar  future  transactions  had  been  taken 
into  consideration. 

On  November  21,  1945  the  Commission  issued  a 
“Notice  of  Proposed  Rule  Amending  Rule  U-49(c) 
Under  the  Public  Utility  Holding  Company  Act  of  1935.” 
The  Notice  granted  leave  to  file  “data,  views  and  com¬ 
ments”,  and  was  published  as  Holding  Company  Act 
Release  No.  7011,  November  25, 1946. 

By  letter  dated  December  10,  1946,  Philadelphia 
Company  requested  that  a  hearing  be  held  on  the  pro¬ 
posed  Amendment  to  Rule  U-49  and  that  such  hearing 
be  so  conducted  as  to  accomplish  the  following  pur¬ 
poses: 

|  1.  *  That  all  parties  may  be  apprised  of  the  facts 
upon  which  any  decision  to  adopt  the  proposed 
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amendment  to  Rule  U-49  is  predicated,  and 
that  cross-examination  of  witnesses  be  per¬ 
mitted1. 

2.  That  rebuttal  evidence  may  be  introduced  by 
any  interested  party. 

3.  That  each  party  may  be  apprised  of  the  data, 
views,  comments  and  evidence  of  parties  other 
than  itself. 

4.  That  a  stenographic  record  may  be  made  of 
the  evidence  in  support  of,  and  in  opposition 
to,  the  proposed  amendment. 

Philadelphia  Company’s  reason  for  requesting  a 
hearing  of  this  type  grew  out  of  its  contention  that  the 
Commission  action,  although  general  in  terms,  was  di¬ 
rected  to  a  single  situation,  namely  the  reorganization 
proceedings  of  Pittsburgh  Railways  Company  and  its 
underlier  companies.  It  was  sought,  therefore,  to  have 
the  Commission  hold  such  a  hearing  as  is  necessary  to 
the  exercise  of  its  adjudicatory,  as  distinguished  from 
its  rule-making  powers. 

This  request  was  denied.  The  Commission  pro¬ 
ceeded  to  hold  ah  oral  argument  on  the  proposed 
amendment  on  December  20,  1949.  Philadelphia  Com¬ 
pany  was  thus  required  to  present  its  views  to  the 
Commission  without  having  had  any  opportunity  for 
clarification  of  the  general  language  in  the  Commission's 
notice,  and  without  any  opportunity  to  present  its  con¬ 
tentions  adequately  to  the  Commission.  It  was  unable, 
therefore,  to  prepare  such  a  record  as  would  permit 
the  most  effective  judicial  review  of  the  Commission's 
action. 
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By  order  dated  February  28,  1947,  the  Commission 
adopted  the  Order  here-  submitted  for  review.  The 
Commission's  action  took  the  form  of  a  Release  (No. 
7237-B)  and  a  “Memorandum  of  Views  of  the  Commis¬ 
sion  Accompanying  Adoption  of  Rule  Amending  Rule 
U-49(c)”.  (Release  No.  7237-A).  The  text  of  the 
Commission’s  action  as  set  forth  in  Release  No.  7237-B 
has  already  been  quoted,  supra,  page  2. 

Petitioner  filed  a  timely  Petition  for  Review,  which 
is  presently  before  the  Court.  In  the  meantime,  the 
Commission  has  proceeded  with  hearings  in  the  matter 
of  the  integration  of  Philadelphia  Company  and  its  sub¬ 
sidiary  companies  under  section  11(b)  of  the  Holding 
Company  Act  (15  U.S.C.A.  79k).  The  conduct  of  these 
integration  proceedings  is  not  called  into  question  or 
affected  in  any  way  by  the  instant  Petition  for  Review. 
In  the  meantime,  also,  the  reorganization  Trustee  of 
Pittsburgh  Railways  Company,  debtor,  is  proceeding 
with  the  development  of  amendments  to  a  plan  of  re¬ 
organization  previously  filed  with  the  Court.  It  is  the 
belief  of  petitioner  that  these  amendments  will  not  be 
completed  until  after  sufficient  time  has  elapsed  for  the 
disposition  of  the  instant  Petition  for  Review. 

Petitioner  makes  no  attempt,  in  this  brief,  to  argue 
the  merits  of  its  Petition  for  Review.  In  order,  how¬ 
ever,  to  advise  the  Court  of  the  general  nature  of  the 
questions  which  will  be  presented  at  the  argument  on 
the  merits,  we  here  set  forth  some  of  the  points  which 
will  be  raised  at  that  time. 

1.  The  Commission  proceeded  under  its  rule- 
making  power  in  a  situation  which  called  for 
the  exercise  of  adjudicatory  powers. 
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2.  The  Commission  revoked  an  exemption,  with¬ 
out  adequate  reason  therefor,  after  persons  had 
taken  important  action  and  expended  large 
sums  of  money  in  reliance  upon  such  exemp¬ 
tion. 

3.  The  Commission  erred  in  revoking  an  exemp¬ 
tion  without  showing  any  material  change  in 
the  facts  which  were  in  existence  when  the 
exemption  was  originally  granted. 

4.  The  Commission  erred  in  assuming  that  the 
burden  of  proof  was  upon  objectors  to  the  pro¬ 
posed  amendment. 

5.  Consideration  was  given  by  the  Commission 
only  to  the  impact  of  its  action  on  Section 
11(f)  of  the  Holding  Company  Act,  without 
regard  to  its  effect  on  other  sections  of  the 
same  Act.  Insofar  as  the  amended  rule  calls 
other  sections  of  the  Act  into  play,  it  is,  there¬ 
fore,  without  basis. 

6.  The  Commission  has  taken  action  in  such  a 
manner  as  to  assume  jurisdiction  over  certain 
“other  transactions”.  It  has  failed,  however, 
to  give  any  reason  why  any  “other  transac¬ 
tions”  should  be  removed  from  the  scope  of  the 
existing  exemption,  or  even  to  define  what 
other  transactions  it  has  or  had  in  mind. 

7.  The  Commission’s  order  creates  an  arbitrary 
classification  among  subsidiaries,  a  classifica¬ 
tion  without  a  reasonable  basis  for  distinction 
among  the  classes  created. 
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8.  The  Commission’s  order  is  based  upon  a  reason 
incapable  of  attainment. 

9.  The  Commission  has  acted  arbitrarily  in  that 
it  has  amended  its  rules  for  the  announced  pur¬ 
pose  of  permitting  itself  to  occupy  a  quasi¬ 
judicial  position  with  respect  to  a  plan  of 
reorganization  as  to  which  it  has  already 
adopted  an  adversary  and  hostile  position. 

10.  The  Commission’s  action  will  multiply  to  a 
degree  so  great  as  to  be  arbitrary  the  regula¬ 
tory  approvals  required  for  a  plan  of  reorgani¬ 
zation. 

For  the  present,  however,  we  confine  our  attention 
to  the  questions  raised  by  the  Commission’s  Motion  to 
Dismiss  the  Petition  for  Review,  and  by  Petitioner’s 
Motion  to  Stay  the  Commission’s  Order. 
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SUMMARY  OF  ARGUMENT. 

L  Motion  to  Dismiss  Petition  for 

Review. 

The  Court  has  jurisdiction  to  entertain  the  Petition 
for  Review  under  section  24(a)  of  the  Holding  Com¬ 
pany  Act,  and  this  jurisdiction  is  confirmed  by  section 
10  of  the  Administrative  Procedure  Act  (infra,  p.  20) . 

The  Petitioner  is  a  party  aggrieved  by  the  Commis¬ 
sion’s  Order  because  of  the  adverse  impact  of  the  Order 
upon  its  subsidiary,  Pittsburgh  Railways  Company  and 
by  reason  of  the  direct  adverse  effect  of  the  Commis¬ 
sion’s  Order  upon  petitioner’s  contractual  relationship 
with  its  railway  subsidiaries  (infra,  p.  23) . 

i 

The  Commission’s  action  is  in  substance  an  “order”. 
The  action  is  limited  in  its  application  to  a  single  situ¬ 
ation  and  has  the  same  effect  as  an  order  revoking  an 
exemption.  The  Columbia  Broadcasting  case,  316  U.  S. 
407,  holds  that  action  taken  in  the  form  of  administra¬ 
tive  rule-making  is  reviewable  as  an  “order”  (infra,  p. 
25). 


The  adoption  of  rules  or  regulations  is  reviewable. 
The  Commission’s  contention  that  the  rule-making 
power  may  be  exercised  without  a  record  and  for  that 
reason  is  beyond  judicial  scrutiny  is  unsound.  The 
absence  or  inadequacy  of  a  record  is  a  proper  ground 
for  review  (infra,  p.  30) . 

The  Commission’s  Order  is  not  a  mere  interlocutory 
procedural  determination  since  it  immediately  imposes 
the  preexisting  requirements  of  the  Holding  Company 
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Act  and  the  rules  thereunder.  These  requirements  have 
an  immediate  adverse  effect  upon  petitioner  and  Pitts¬ 
burgh  Railways  Company  and  are  enforceable  by 
penalties  (infra,  p.  31 ) . 

The  Commission’s  contention  that  judicial  review 
of  administrative  rule-making  involves  an  exercise  by 
the  Court  of  the  Commission’s  rule-making  power  has 
been  rejected  by  the  Supreme  Court.  F.P.C.  v.  Pacific 
Power  &  Light  Co.,  307  U.  S.  156  (infra,  p.  33) . 


EL  Motion  to  Stay  Commission’s  Order 
Pending  Disposition  of  Petition  for 
Review. 

The  Court  has  jurisdiction  to  grant  a  Stay  of  the 
Commission’s  Order  pending  disposition  of  the  Petition 
for  Review.  This  jurisdiction  is  derived  from  section 
24(b)  of  the  Holding  Company  Act  and  section  10(d) 
of  the  Administrative  Procedure  Act  (infra,  p.  35). 

i  The  Petitioner  suffers  irreparable  injury  because 
the  Commission’s  Order  adversely  affects  petitioner’s 
subsidiary,  Pittsburgh  Railways  Company  and  its  un- 
derliers,  and  affects  petitioner’s  contractual  relationship 
with  those  companies.  The  pending  bankruptcy  reor¬ 
ganization  of  Pittsburgh  Railways  Company  is  ad¬ 
versely  affected  because  confusion  and  litigation  will 
ensue  from  the  imposition  of  the  terms  of  the  Holding 
Company  Act  upon  the  Trustees’  current  operations,  in¬ 
cluding  the  matter  of  purchase  of  new  cars,  purchase  of 
electric  power,  and  making  of  current  repairs  and  re¬ 
placements.  The  litigation  and  confusion  engendered 
by  the  rule  will  prove  to  be  entirely  unnecessary  in  the 
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event  that  the  Commission's  order  is  held  to  be  invalid 
(infra,  p.  36). 

As  to  none  of  these  matters  has  there  been  sug¬ 
gested  any  need  for  additional  regulation  and  they  have 
occurred  many  times  in  the  past  without  any  hint  of 
adverse  effect  upon  any  party  or  upon  the  public 
(infra,  p.  41). 

The  contractual  relations  of  petitioner  are  adversely 
affected  because  the  Commission’s  action,  by  imposing 
the  requirements  of  the  Holding  Company  Act,  limits 
the  action  which  may  be  taken  by  Pittsburgh  Railways 
Company  and  its  underliers  with  respect  to  securities 
held  by  the  petitioner,  and  limits  the  extent  to  which 
such  companies  may  enter  into  contractual  relations 
with  the  petitioner  (infra,  p.  39) . 

On  the  other  hand,  the  only  purpose  which  the  Com¬ 
mission  has  asserted  in  taking  its  action,  namely  the 
imposition  of  section  11(f)  of  the  Holding  Company  Act 
upon  a  plan  of  reorganization  for  Pittsburgh  Railways 
Company,  will  not  be  affected  by  a  Stay  of  the  Commis¬ 
sion’s  Order  (infra,  p.  41). 
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ARGUMENT. 

L  The  Court  Has  Jurisdiction  to  Entertain  the  Petition 
for  Review.  The  Motion  to  Dismiss  Should  Be 
Denied. 

a)  The  Court  Has  Jurisdiction  to  Hear 
the  Petition  for  Review 

The  Court’s  jurisdiction  to  entertain  the  instant 
Petition  for  Review  is  based  upon  section  24(a)  of  the 
Holding  Company  Act  of  1935  (15  U.S.C.A.  79x),  and 
may  also  be  predicated  upon  section  10  of  the  Admin¬ 
istrative  Procedure  Act  of  1946  (5  U.S.C.A.  1009). 

Section  24(a)  of  the  Holding  Company  Act  (15 
U.S.C.A.  79x),  provides,  insofar  as  it  is  here  relevant: 
“(a)  Any  person  or  party  aggrieved  by  an  order 
issued  by  the  Commission  under  this  chapter  may 
i  obtain  a  review  of  such  order  in  the  circuit  court 
of  appeals  of  the  United  States  within  any  circuit 
wherein  such  person  resides  or  has  his  principal 
place  of  business,  or  in  the  United  States  Court  of 
,  Appeals  for  the  District  of  Columbia,  by  filing  in 
such  court,  within  sixty  days  after  the  entry  of 
such  order,  a  written  petition  praying  that  the 
order  of  the  Commission  be  modified  or  set  aside 
in  whole  or  in  part  *  *  *” 

j  We  shall  point  out  that  Philadelphia  Company,  the 
Petitioner,  is  a  “person  aggrieved”  {infra,  p.  23),  and 
that  the  action  submitted  for  review  constitutes  an 
“order”  {infra,  p.  25).  It  appears  to  be  unquestioned 
that  if  the  action  of  the  Commission  amounts  to  an 
“order”  it  is  an  order  “under  this  chapter”,  i.e.,  under 
the  Public  Utility  Holding  Company  Act,  since  the  Com- 
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'  mission  asserts  its  power  pursuant  to  sections  3  and  20 
of  that  Act.  (15  U.S.C.A.  79c,  79t) . 

The  Administrative  Procedure  Act  (5  U.S.C.A. 
1001,  et  seq.)  is  also  applicable  to  the  instant  case. 
Section  10  of  the  Act  (5  U.S.C.A.  1009)  provides: 
“Except  so  far  as  (1)  statutes  preclude  judicial  re¬ 
view  or  (2)  agency  action  is  by  law  committed  to 
agency  discretion. 

(a)  Any  person  suffering  legal  wrong  because  of 
any  agency  action,  or  adversely  affected  or  ag¬ 
grieved  by  such  action  within  the  meaning  of  any 
relevant  statute,  shall  be  entitled  to  judicial  review 
thereof.” 

Agency  action  is  broadly  defined  (Section  2(g) ;  5 
U.S.C.A.  1001  (g) ) : 

“  ‘Agency  action’  includes  the  whole  or  part  of  every 
agency  rule,  order,  license,  sanction,  relief,  or  the 
equivalent  or  denial  thereof,  or  failure  to  act”. 

The  Administrative  Procedure  Act  became  law  on 
June  11,  1946.  The  above-quoted  sections  pertaining  to 
judicial  review  became  effective  immediately  and  were 
effective  prior  to  the  time  when  the  Commission  issued 
its  notice  of  proposal  to  amend  Rule  U-49  in  the  instant 
case  (cf.  Sect.  12,  5  U.S.C.A.  1011). 

It  may  be  suggested  that  section  10  is  inapplicable 
because  of  its  reservation  with  respect  to  cases  where 
“statutes  preclude  judicial  review”.  This  contention  is 
untenable,  however,  in  view  of  the  language  of  the  House 
Committee  Report  (H.  Rep.  No.  1980,  79th  Congress 
2d  Session;  p.  41) : 

“To  preclude  judicial  review  under  this  bill  a  statute, 
if  not  specific  in  withholding  such  review,  must 
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upon  its  face  give  dear  and  convincing  evidence  of 
an  intent  to  withhold  it  The  mere  failure  to  provide 
specially  by  statute  for  judicial  review  is  certainly 
no  evidence  of  intent  to  withhold  review”. 

Nor  can  it  be  said  that  review  is  preduded  because 
the  instant  case  is  “by  law  committed  to  agency  dis¬ 
cretion”.  This  reservation  in  the  Administrative 
Procedure  Act  was  clearly  not  intended  to  preclude 
judicial  review  of  cases  such  as  the  present.  The  House 
Committee  Report,  supra >  states,  page  41: 

“However,  where  statutory  standards,  definitions,  or 
other  grants  of  power  deny  or  require  action  in 
given  situations  or  confine  an  agency  within  limits 
i  as  required  by  the  Constitution,  then  the  deter¬ 
mination  of  the  facts  does  not  lie  in  agency  dis¬ 
cretion  but  must  be  supported  by  either  the 
administrative  or  judicial  record.  In  any  case  the 
existence  of  discretion  does  not  prevent  a  person 
from  bringing  a  review  action  but  merely  prevents 
him  pro  tanto  from  prevailing  therein.”  (Italics 
supplied) 

This  construction  of  the  Act  is  given  further  support 
by  the  following  colloquy  on  the  floor  of  the  Senate 
(Congressional  Record,  March  12,  1946,  p.  2195) : 
“MR.  DONNELL :  But  the  mere  fact  that  a  statute 
may  vest  discretion  in  an  agency  is  not  intended, 
by  this  bill,  to  preclude  a  party  in  interest  from 
having  a  review  in  the  event  he  claims  there  has 
been  an  abuse  of  that  discretion.  Is  that  correct? 
MR.  McC ARRAN :  It  must  not  be  an  arbitrary  dis¬ 
cretion.  It  must  be  a  judicial  discretion;  it  must 
be  a  discretion  based  on  sound  reasoning”. 
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A  similar  analysis  of  the  nature  of  administrative 
discretion  appears  in  the  opinion  of  this  court  in 
American  Sumatra  Tobacco  Corp.  v.  SEC,  68  App.  D.C. 
77,  93  Fed.  2d  236. 

b)  Petitioner  is  a  teParty  Aggrieved” 

by  the  Commission’s  Order 

The  fact  that  petitioner  is  a  “party  aggrieved”  is 
not  challenged  in  the  Commission's  Motion  to  Dismiss. 
We  desire  to  point  out,  however,  that  the  petitioner  is 
“aggrieved”  by  the  Commission's  order  in  two  ways: 
1)  By  reason  of  the  adverse  impact  of  the  order  upon 
petitioner's  subsidiary,  Pittsburgh  Railways  Company, 
and  its  underlier  companies,  and  consequently,  by 
reason  of  its  detrimental  effect  upon  petitioner's  invest¬ 
ment  in  those  companies  (cf.  infra,  p.  36)  and  2)  By 
reason  of  the  impact  of  the  Commission’s  order  upon 
petitioner’s  contractual  relationship  with  its  railway 
subsidiaries,  (cf.  infra,  p.  39.)  As  we  shall  point  out, 
the  effect  of  the  Commission's  order,  if  it  effectively  re¬ 
vokes  the  exemption  of  Pitsburgh  Railways  Company, 
is  to  impose  many  sections  of  the  Public  Utility  Holding 
Company  Law,  not  hitherto  applicable,  upon  those  com¬ 
panies.  The  sections  thus  imposed  regulate  the  con¬ 
tractual  relationship  which  petitioner’s  railway  sub¬ 
sidiaries  now  have,  or  may  in  the  future  assume,  with 
petitioner  and  with  other  affiliated  and  subsidiary  com¬ 
panies  of  petitioner.  The  violation  of  any  of  the  duties 
thus  imposed  upon  petitioner  and  its  related  companies 
is  the  subject  of  heavy  penalties  imposed  by  the  Holding 
Company  Act  (Sect.  29;  15  U.S.C.A.  79  z-3). 

The  impact  of  the  order  upon  its  railway  subsidi¬ 
aries  is,  of  itself,  sufficient  to  sustain  petitioner's 
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standing  to  maintain  a  petition  for  review.  In  American 
P.d  L.  Co.  v.  S.E.C.,  325  U.S.  385,  65  S.  Ct.  1254,  89  L.Ed. 
1683,  a  parent  company  was  held  to  have  standing, 
under  section  24(a)  of  the  Holding  Company  Act,  as 
a  “person  aggrieved”  by  an  order  of  S.E.C.  directing 
adjustments  in  the  surplus  account  of  its  subsidiary. 
The  Court  said  (325  U.S.  at  388) : 

“We  hold  that  a  stockholder  having  a  substantial 
i  financial  or  economic  interest  distinct  from  that  of 
!  the  corporation  which  is  directly  and  adversely 
affected  by  an  order  of  the  Commission,  irrespec¬ 
tive  of  any  effect  the  order  may  have  on  the  cor- 
i  poration,  is  a  ‘person  aggrieved’  within  the  meaning 
of  Section  24(a)”. 

Furthermore,  as  we  have  pointed  out,  the  Com¬ 
mission’s  order,  by  imposing  the  requirements  of  the 
Holding  Company  Act  on  certain  of  petitioner’s  sub¬ 
sidiaries,  has  the  effect  of  regulating,  under  the  terms 
of  the  Holding  Company  Act,  petitioner’s  contractual 
and  other  relations  with  its  subsidiaries.  In  Columbia 
Broadcasting  System  v.  U.S. ,  316  U.S.  407,  62  S.  Ct. 
1194,  86  L.Ed.  1563,  the  Court  sustained  a  right  of 
review  for  reasons  almost  identical  with  those  present 
here.  It  said  (316  U.S.  at  422) : 

“Appellant’s  standing  to  maintain  the  present  suit 
in  equity  is  unaffected  by  the  fact  that  the  regula¬ 
tions  are  not  directed  to  appellant  and  do  not  in 
terms  compel  action  by  it  or  impose  penalties  upon 
it  because  of  its  action  or  failure  to  act  It  is 
enough  that,  by  setting  the  controlling  standards 
for  the  Commission’s  action,  the  regulations  pur¬ 
port  to  operate  to  alter  and  affect  adversely 
appellant’s  contractual  rights  and  business  rela- 
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tions  with  station  owners  whose  applications  for 
licenses  the  regulations  will  cause  to  be  rejected 
and  whose  licenses  the  regulations  may  cause  to  be 
revoked.  Chicago  Junction  Case,  264  U.S.  258,  266- 
268,  44  S.  Ct.  317,  320,  68  L.  Ed.  667;  Western 
Pacific  C.  R.  Co.  v.  Southern  Pac.  Co.,  supra.  [284 
U.S.  47,  52  S.  Ct.  56,  76  L.  Ed.  160] ;  Claiborne- 
Annapolis  Ferry  Co.  v.  United  States,  supra;  [285 
U.S.  382,  52  S.  a.  440,  76  L.  Ed.  808] ;  compare,  in 
the  case  of  an  attack  upon  the  validity  of  a  statute, 
Truax  v.  Raich,  239  U.S.  33,  38,  39,  36  S.  Ct.  7,  9, 
60  L.  Ed.  131,  L.R.A.  1916D,  545,  Ann.  Cas.  1917  B, 
283;  Pierce  v.  Society  of  Sisters,  268  U.S.  510,  45 
S.  Ct.  571,  69  L.  Ed.  1070,  39  A.L.R.  468.” 

c)  The  Commission’s  Action  is  a 
Reviewdble  “ Order ” 

The  Commission  asserts,  in  point  “a”  of  its  Motion 
to  Dismiss  that  its  action  is  not  an  “order”,  but  merely 
the  promulgation  of  a  “rule”  under  sections  3  and  20 
of  the  Holding  Company  Act.  It  further  asserts  that 
section  24(a)  provides  only  for  review  of  “orders”,  as 
distinguished  from  “rules”,  and  that  its  action  is,  there¬ 
fore,  beyond  judicial  scrutiny. 

The  Commission’s  argument  loses  sight  of  the  dis¬ 
tinction  between  a  “rule”  and  an  “order”  adopting  a 
rule.  Conceding,  arguendo,  the  distinction  between  a 
“rule”  and  an  “order”,  it  is  nevertheless  true  that  a 
rule  may  be  adopted  by  means  of  an  order.  The  language 
of  the  Commission’s  action  (Release  7237-B,  quoted 
supra ,  p.  2)  is  that  of  an  order.  It  recites  that  the 
Commission  “hereby  amends”  Rule  U-49. 
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More  important,  the  practical  effect  of  the  Com¬ 
mission’s  action  is  that  of  an  order.  The  action  is 
aimed  directly  at  the  reorganization  proceedings  of  Pitts¬ 
burgh  Railways  Company  and  its  underlier  companies, 
and  has  no  effect  on  any  other  situation.  In  such  a 
case,  any  attempt  to  distinguish  between  “rules”  (pre¬ 
sumably  of  general  application)  and  “orders”  (pre¬ 
sumably  of  specific  application)  becomes  meaningless. 

The  Commission’s  effort  to  avoid  judicial  review  by 
recourse  to  a  distinction  between  “rules”  and  “orders” 
is  plainly  untenable  in  the  light  of  the  opinion  of  the 
Supreme  Court  in  Columbia  Broadcasting  System  v. 
U.S.,  316  U.S.  407,  62  S.  Ct.  1194,  86  L.  Ed.  1563,  (1942) . 
In  that  case,  the  Federal  Communications  Commission 
had  promulgated  regulations  purporting  to  require  the 
Commission  to  refuse  to  grant  a  license  to  any  broad¬ 
casting  station  which  entered  into  certain  types  of 
contract  with  any  broadcasting  network  organization. 
The  Court  pointed  out  (316  U.S.  at  417)  that  the  Com¬ 
mission  had  acted  “in  the  avowed  exercise  of  its  rule¬ 
making  power”.  The  Court  held,  nevertheless,  that  the 
Commission’s  action  was  an  “order”  under  section 
402(a)  of  the  Communications  Act,  making  such 
“orders”  reviewable  under  the  Urgent  Deficiencies  Act. 
It  said  (316  U.S.  at  416) : 

“The  particular  label  placed  upon  it  by  the  Commis¬ 
sion  is  not  necessarily  conclusive,  for  it  is  the 
substance  of  what  the  Commission  has  purported 
to  do  and  has  done  which  is  decisive.  Powell  v. 
United  States,  300  U.S.  276,  284,  285,  57  S.  Ct  470, 
474,  475,  81  L.  Ed.  643;  A.  F.  of  L.  v.  Labor  Board, 
308  U.S.  401,  408,  60  S.  Ct  300,  303,  84  L.  Ed.  347.” 
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The  Court  further  said  (316  U.S.  at  421) : 

“The  regulations  are  the  effective  implement  by 
which  the  injury  complained  of  is  wrought,  and 
hence  must  be  the  object  of  the  attack.  It  is  be¬ 
cause  they  are  an  exercise  of  the  rule-making 
power,  and  because  they  presently  determine  rights 
on  the  basis  of  which  the  Commission  is  required 
to  withhold'  licenses  and  authorized  to  cancel  them, 
that  there  is  an  order  within  the  meaning  of 
§  402(a)  and  the  Urgent  Deficiencies  Act.” 

In  the  Columbia  Broadcasting  case,  the  action  of 
the  Commission  was  even  more  akin  to  the  rule-making 
power  than  is  the  action  of  S.E.C.  in  the  instant  case. 
In  the  Columbia  case,  the  Commission's  rules  were  gen¬ 
eral  rules  of  universal  application.  In  the  instant  case, 
the  Commission’s  rules  although  general  on  their  face 
are  limited’  in  their  application  to  a  single  situation, 
namely,  that  of  Pittsburgh  Railways  Company  and  its 
underlier  companies.1  If  a  truly  general  rule  may  be 
treated  as  an  “order”,  a  fortiori  a  rule  of  specific  appli¬ 
cation  may  be  so  treated. 

The  case  of  Rochester  Telephone  Corp.  v.  U.S.,  307 
U.S.  125,  59  S.  Ct  754,  83  L.  Ed.  1147  is  also  in  point. 
This  case  held  reviewable  an  order  of  the  Federal  Com¬ 
munications  Commission  which  found  Rochester  to  be 
under  the  “control”  of  an  interstate  telephone  carrier, 

1.  Petitioner  desires  to  make  it  clear  that  it  does  not  contend  that 
the  corporate  entities  of  Pittsburgh  Railways  Company  and  its  under¬ 
lier  companies  should  be  ignored  for  the  purpose  of  determining  the 
substantive  rights  of  such  companies  or  their  security-holders.  The 
Circuit  Court  of  Appeals  for  the  Third  Circuit  has  held,  however,  that 
their  properties  are  to  be  administered,  as  set  forth  in  the  Court’s 
opinion,  in  the  reorganization  proceedings  of  Pittsburgh  Railways  Com¬ 
pany.  Re  Pittsburgh  Railways  Co.,  155  F.  2d  477  (3  Cir.,  May  7,  1946). 
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and1  which  ordered  Rochester  classified  “as  subject  to 
all  common  carrier  provisions  of  the  Communications 
Act  of  1934,  and,  therefore,  subject  to  all  orders  of  the 
Telephone  Division.”  This  order,  which  was  held  to 
be  a  proper  subject  for  judicial  review,  is  in  substance 
no  different  from  the  order  in  the  present  case  where, 
by  virtue  of  the  Commission’s  action,  Pittsburgh  Rail¬ 
ways  Company  and  its  underlier  companies  are  sub¬ 
jected  to  the  provisions  of  the  Holding  Company  Act 
and  to  the  rules  and  regulations  thereunder.  In  the 
course  of  its  opinion,  the  Court  said  in  the  Rochester 
case  (307  U.S.  at  132) : 

“Where  a  complainant  seeks  the  Commission’s 
authority  under  the  terms  of  a  statute  and  the 
Commission’s  action  is  followed  by  legal  conse¬ 
quences  as  was  the  case  in  Lehigh  Valley  R.R.  v. 
U.S.,  243  U.S.  412,  37  S.  Ct.  397,  61  L.  Ed.  819,  or 
where  the  Commission’s  order  denies  an  exemption 
from  the  terms  of  a  statute ,  as  in  the  Inter-Moun¬ 
tain  Rate  Case,  234  U.S.  476,  34  S.  Ct.  986,  58  L.  Ed. 
1408,  the  road  to  the  court’s  jurisdiction  seems  to 
be  clear.”  (Italics  supplied.) 

The  similarity  of  the  Rochester  case  to  the  instant 
case  is  emphasized  by  the  fact  that  the  immediate  ques¬ 
tion  which  gave  rise  to  the  Rochester  case  was  whether 
Rochester  Telephone  Company  should  comply  with 
certain  accounting  requirements.  In  the  instant  case, 
the  Commission’s  order  would  appear  to  impose  upon 
Pittsburgh  Railways  Company  and  its  underliers  the 
obligation,  among  others,  of  complying  with  the  ac¬ 
counting  requirements  of  the  Securities  and  Exchange 
Commission  (Compare  Holding  Company  Act,  sect.  15; 
15  UJ3.C.A.  79o). 
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The  Lehigh  VaUey  case ,  243  U.S.  412,  cited  in  the 
foregoing  quotation,  dealt  with  a  statute  in  which  the 
Interstate  Commerce  Commission  was  given  jurisdic¬ 
tion  to  extend  the  time  within  which  operations  other¬ 
wise  prohibited  by  the  statute  might  be  carried  on  after 
a  certain  time.  A  petition  for  an  extension  of  time  was 
denied  by  the  Commission.  Although  this  order  was 
held  non-re  viewable  in  the  Lehigh  Valley  case,  the  de¬ 
cision  appears  to  have  been  overruled  by  the  Rochester 
case  ( 307  U.S.  at  132,  n.ll ) .  Since,  therefore,  a  refusal 
to  grant  an  exemption  from  the  statute  would  be  re- 
viewable  today,  it  follows  a  fortiori  that  a  revocation 
of  a  previous  exemption  is  also  reviewable. 

The  Inter -M ountain  Rate  Case,  234  U.S.  476,  cited 
in  the  above  quotation  from  the  Rochester  case,  leads 
to  the  same  result.  This  was  a  refusal  to  grant  relief 
from  the  long-short  haul  provisions  of  section  4  of  the 
Interstate  Commerce  Act.  The  refusal  to  grant  relief 
from  the  terms  of  the  statute  was  held  a  proper  subject 
for  judicial  review. 

Finally,  the  Commission’s  contention  in  the  instant 
case,  that  its  action  is  not  an  ‘‘order”,  would  lead  to 
the  absurd  result  that  its  practice  and  procedure  in 
formulating  rules  are  beyond  judicial  review.  Such  a 
result  is  contrary  to  the  opinion  of  this  court  in  Ameri¬ 
can  Sumatra  Tobacco  Corp.  v.  U.  S.,  68  App.  D.  C.  77, 
93  F.  2d  236,  and  contrary  to  the  requirements  of  the 
Administrative  Procedure  Act,  set  forth  above  (p.  21). 
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d)  The  Adoption  of  Rides  or  Regulations 
is  Reviewable 

The  Commission  contends  in  point  (b)  of  its  Motion 
to  Dismiss  that  its  action  is  a  “rule”  as  distinguished 
from  an  “order”;  that  since  “Rules  and  regulations  are 
not  required  to  be  based  upon  opportunity  for  hearing, 
nor  upon  factual  determination,”  they  are  not  ordinarily 
based  upon  a  record.  It  argues  further  that  section 
24(a)  contemplates  a  review  only  upon  a  record,  and 
concludes  that  the  promulgation  of  rules  is  not  review- 
able.  An  identical  contention  was  made  by  the  Com¬ 
mission  with  respect  to  the  Securities  and  Exchange 
Act,  and  was  rejected  by  this  Court  in  American 
Sumatra  Tobacco  Corp.  v.  S.E.C. ,  68  App.  D.  C.  77,  93 
F.  2d  236.  The  Court  there  said  (68  App.  D.  C.  at  79) : 
“The  position  which  the  Commission  takes  is  that 
a  reviewable  order  within  the  contemplation  of 
section  25(a)  is  one  entered  only  after  notice  and 
opportunity  for  hearing,  upon  a  finding  of  facts. 
And  the  Commission  therefore  contends  that,  since 
section  24(b)  does  not  require  that  it  exercise  its 
judgment  only  after  hearing  or  that  it  proceed  by 
order,  but  may  in  its  discretion  make  any  determi¬ 
nation  it  deems  advisable,  with  or  without  a  hear- 
i  ing,  its  exercise  of  power  and  discretion  under  sec¬ 
tion  24(b)  is  not  reviewable  under  section  25(a) 
*  *  *.  Bearing  in  mind  that  the  present  hearing 
has  no  relation  to  the  merits,  as  to  which  a  wholly 
different  situation  may  result,  but  is  confined  solely 
i  to  the  question  of  our  jurisdiction,  we  think  the 
position  of  the  Commission  is  not  well  taken.” 

Furthermore,  the  Commission's  contention  can  have 
no  validity  in  the  light  of  the  Administrative  Procedure 
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Act.  By  the  provisions  of  that  Act,  above  quoted, 
(p.  21) ,  it  is  clear  that  agency  rule-making  falls  within 
the  definition  of  “agency  proceedings’*  and  is,  therefore, 
subject  to  judicial  review. 


e)  The  Commission’ s  Order  is  not  a  Mere 

Interlocutory  Procedural  Determination 

We  have  already  pointed  out  that  the  Commission’s 
order  has  immediate  practical  consequences.  It  affects 
the  reorganization  proceedings  of  the  petitioner’s  rail¬ 
way  subsidiaries,  and  it  affects  the  contractual  relation¬ 
ships  which  petitioner  has  with  its  subsidiaries.  These 
points  will  be  further  expanded  in  discussing  petitioner’s 
Motion  to  Stay,  (infra,  pp.  36,  39) . 

The  cases  of  Myers  v.  Bethlehem  Shipbuilding 
Corporation,  303  U.S.  41,  58  S.  Ct .  459,  82  L.  Ed.  638, 
and  F.P.C.  v.  Metropolitan  Edison  Co.,  304  U.S.  375,  58 
S.  Ct.  963,  82  L.  Ed.  1408,  are  distinguishable  in  the 
light  of  the  above  consideration.  The  Commission’s 
whole  argument  on  this  point  is  based  on  the  misin¬ 
terpretation  that  the  sole  effect  of  its  order  is  limited 
to  the  institution  of  hearings  under  Section  11(f)  of 
the  Holding  Company  Act  and  its  argument  that  juris¬ 
dictional  questions  must  await  the  completion  of  such 
11(f)  hearings. 

We  desire  to  emphasize,  however,  that  hearings 
under  Section  11(f)  have  not  yet  been  instituted  and, 
indeed,  may  never  be  instituted.  The  Myers  case  and 
the  Metropolitan  Edison  case,  supra,  are  therefore 
distinguishable.  In  those  cases,  jurisdictional  questions 
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addressed  to  the  conduct  of  the  pending  hearings  were 
held  not  immediately  reviewable.  It  does  not  follow 
that  the  validity  of  the  Commission’s  action  must  await 
the  outcome  of  a  future  proceeding  which  may  never 
be  undertaken. 

I 

The  instant  case  is  also  distinguishable  from  other 
cases  in  which  administrative  rulings  were  held  not  to 
impose  immediate  results.  In  Shanndhan  v.  U.S.,  303 
U.  S  596,  58  S.  Ct  732,  82  L.  Ed.  1039,  the  Interstate 
Commerce  Commission  determined  that  a  railroad  was 
not  an  interurban  carrier.  The  ruling  decided  nothing, 
and  no  order  was  entered,  nor  could  any  have  been 
entered.  Similarly,  in  U.S.  v.  Los  Angeles  and  S*  L.  R. 
R.  Co.,  273  U.S.  299,  47  S.  Ct.  413,  71  L.  Ed.  651,  a  valua¬ 
tion  order,  there  held  non-reviewable,  had  no  immediate 
consequences. 

We  do  not  undertake  an  extended  discussion  of  the 
earlier  cases  because,  we  submit,  the  instant  case  is 
completely  controlled  by  the  Columbia  Broadcasting 
Case,  316  U.S.  407,  supra ,  and  the  Rochester  Telephone 
Case,  307  U.S.  125,  supra.  Even  the  language  of  the 
dissenting  opinion  in  the  Columbia  Case  indicates  that 
the  dissenting  judges  would  recognize  that  administra¬ 
tive  action,  such  as  in  the  present  case,  which  has  the 
effect  of  imposing  the  requirements  of  pre-existing  rules 
or  regulations,  is  immediately  reviewable.  Justice 
Frankfurter  there  said  (316  U.S.  at  435) : 

“Of  course,  the  mere  fact  that  an  administrative 
order  determines  a  status  does  not  mean  that  it  is 
not  reviewable.  If  an  administrative  determination 
of  status  has  the  effect  of  subjecting  a  person  to 
legal  obligations,  whether  embodied  in  statute  or 
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previously  formulated  administrative  commands, 
or  otherwise  affecting  legal  rights,  such  a  determi¬ 
nation  possesses  the  elements  of  a  reviewable 
order.”  [Citing  Rochester  Tel.  Corp.  v.  U.S. ,  307 
U.S.  125,  59  S.  Ct.  754,  83  L.  Ed.  1147]. 

Such  of  the  earlier  cases  as  might  indicate  that  a  review 
is  not  appropriate  in  the  instant  case  are,  we  submit, 
no  longer  authority  in  the  light  of  the  Columbia  and 
Rochester  decisions.  The  judicial  trend  toward  a 
broadening  of  the  definition  of  the  type  of  administra¬ 
tive  orders  subject  to  review  is  buttressed  by  the  legis¬ 
lative  trend  in  the  same  direction,  embodied  in  the  Ad¬ 
ministrative  Procedure  Act,  supra. 


f)  Judicial  Review  does  not  Involve  an 
Exercise  by  the  Court  of  the  Commission’s 
Rule-Making  Power 

The  Commission’s  contention  in  point  “d”  of  its 
Motion  to  Dismiss,  that  judicial  review  would  in  effect 
be  an  exercise  of  the  Commission’s  rule-making  power, 
loses  sight  of  the  distinction  between  the  Commission's 
rule-making  power  and  the  Court’s  power  to  determine 
whether  the  Commission’s  power  has  been  exercised 
upon  a  proper  basis  and  within  proper  limits  and  safe¬ 
guards.  Petitioner  does  not  ask  the  Court  to  exercise 
any  rule-making  power.  It  merely  asks  the  Court  to 
determine  whether  the  Commission  has  properly  exer¬ 
cised  the  Commission’s  rule-making  power. 

The  identical  argument  here  made  by  the  Com¬ 
mission  was  considered  and  rejected  by  the  Supreme 
Court  in  Federal  Power  Commission  v.  Pacific  Power  & 
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Light  Co.,  307  U.S.  156,  59  S.  Ct.  766,  83  L.  Ed.  1180. 
In  response  to  the  argument  that  the  Court  had  no 
power  to  compel  the  Commission  to  take  the  action 
sought  by  appellants,  the  Court  said  (307  U.S.  at  160) : 

“But  this  proves  too  much.  In  none  of  the  situations 
in  which  an  action  of  the  Interstate  Commerce 
Commission  or  of  a  similar  federal  regulatory  body 
comes  for  scrutiny  before  a  federal  court  can  judical 
i  action  supplant  the  discretionary  authority  of  a 
commission.  A  federal  court  cannot  fix  rates  nor 
make  divisions  of  joint  rates  nor  relieve  from  the 
long-short  haul  clause  nor  formulate  car  practices. 
So  here  it  is  immaterial  that  the  court  itself  can¬ 
not  approve  or  disapprove  the  transfer.  The  court 
\  has  power  to  pass  judgment  upon  challenged  prin¬ 
ciples  of  law  insofar  as  they  are  relevant  to  the  dis¬ 
position  made  by  the  Commission.  ( italics  supplied ) 

Furthermore,  as  with  all  of  the  other  contentions, 
in  the  Commission’s  Motion  to  Dismiss,  the  Administra¬ 
tive  Procedure  Act  furnishes  a  complete  answer.  The 
Act  plainly  contemplates  that  judicial  review  may 
operate  even  with  respect  to  rules  or  orders  which  the 
Court  itself  has  no  independent  power  to  make. 


EL  Petitioner  Has  Suffered  Irreparable  Injury.  A  Stay 
Should  Be  Granted  Pending  Disposition  of  the 
Petition  for  Review. 

a)  The  Court  has  Jurisdiction  to 
Grant  a  Stay 

Jurisdiction  to  stay  the  Commission’s  order  is 
granted  by  the  terms  of  section  24(b)  of  the  Public 
Utility  Holding  Company  Act  (15  U.S.C.A  79x) : 

“The  commencement  of  proceedings  under  sub¬ 
section  (a)  shall  not,  unless  specifically  ordered  by 
the  court,  operate  as  a  stay  of  the  Commission’s 
order.” 

Wholly  aside  from  the  specific  statutory  grant,  the 
Court  has  inherent  authority  to  stay  administrative 
orders.  Scripps-Howard  Radio  v.  Federal  Communica¬ 
tions  Commission ,  316  U.S.  4,  62  S.  Ct.  875,  86  L.  Ed. 
1229.  In  the  Scripps-Howard  case,  the  Court  said  (316 
U.S.  at  p.  11) : 

“These  controlling  considerations  compel  the  assump¬ 
tion  that  Congress  would  not,  without  clearly  ex¬ 
pressing  such  a  purpose,  deprive  the  Court  of 
Appeals  of  its  customary  power  to  stay  orders 
under  review.” 

The  power  to  grant  a  stay  is  confirmed  by  section 
10(d)  of  the  Administrative  Procedure  Act  (5  U.S.C.A. 
1009),  which  provides  in  part: 

“Upon  such  conditions  as  may  be  required  and  to 
the  extent  necessary  to  prevent  irreparable  injury, 
every  reviewing  court  (including  every  court  to 
which  a  case  may  be  taken  on  appeal  from  or  upon 
application  for  certiorari  or  other  writ  to  a  review- 
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ing  court)  is  authorized  to  issue  all  necessary  and 
appropriate  process  to  postpone  the  effective  date 
of  any  agency  action  or  to  preserve  status  or  rights 
pending  conclusion  of  the  review  proceedings.” 

b)  The  Commission’s  Order  Will  Impede  the 
Reorganization  Proceedings  of  Pittsburgh 
Railways  Company 

The  Commission’s  Order  revoking  the  exemption 
granted  by  Rule  U-49  has  a  two-fold  effect: 

(1)  It  directly  affects  and  impedes  the  reorgani¬ 
zation  proceedings  of  Pittsburgh  Railways  Company. 

(2)  It  directly  and  adversely  affects  the  con¬ 
tractual  relations,  actual  and  potential,  of  Philadelphia 
Company  and  its  affiliates  with  the  companies  in  the 
Pittsburgh  Railways  system.  We  shall  deal  in  this  topic 
with  the  first  of  these  effects. 

The  most  convincing  testimony  as  to  the  adverse 
effect  of  the  Commission’s  Order  on  the  reorganization 
proceedings  of  Pittsburgh  Railways  Company  may  be 
found  in  the  Statement  of  W.  D.  George,  Trustee,  in 
support  of  Philadelphia  Company’s  Motion  to  Stay. 
The  Trustee  concludes  for  the  reasons  given  in  his 
statement  that  “it  is  in  the  interest  of  this  reorgani¬ 
zation  proceeding  to  stay  the  order  of  the  Securities 
and  Exchange  Commission  until  disposition  of  the 
Philadelphia  Company’s  Petition  for  Review  of  that 
Order.”  The  soundness  of  the  Trustee’s  recommenda¬ 
tion  is  apparent  from  a  consideration  of  the  facts. 

The  effect  of  the  Commission’s  Order  revoking  the 
exemption  granted  by  Rule  U-49  is  to  make  the  Public 
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Utility  Holding  Company  Act  and  all  of  the  rules  and 
regulations  thereunder  applicable  to  every  transaction 
by  or  among  Pittsburgh  Railways  Company  and  its 
underlier  companies.  It  is  incorrect  to  assume  that  sec¬ 
tion  11(f)  of  the  Holding  Company  Act  is  the  only  sec¬ 
tion  called  into  play  by  the  Commission’s  Order. 

Some  of  the  transactions  as  to  which  the  Commis¬ 
sion’s  Order  if  not  stayed  will  introduce  confusion  and 
litigation  may  be  enumerated. 

1)  Purchase  of  view  street  cars.  The  Trustees  of 
Pittsburgh  Railways  Company  are  considering  an  appli¬ 
cation  to  the  Court  for  leave  to  purchase  new  street  cars 
by  means  of  the  issuance  of  car  trust  securities.  Unless 
the  Commission’s  Order  amending  Rule  U-49  is  stayed, 
confusion  and  litigation  will  ensue  as  to  whether  the 
issuance  of  car  trust  securities  requires  the  approval  of 
the  Commission  under  Sections  6  and  7  of  the  Holding 
Company  Act  (15  U.S.C.A.  §  79(f)  and  79(g)). 

2)  Construction  and  'repair  work  on  property  of 
subsidiary  and  affiliated  companies.  The  Trustees  of  the 
debtor  are  constantly  engaged  in  construction  and  re¬ 
pair  work  on  the  property  of  subsidiary  and  affiliated 
companies.  Applications  for  permission  to  perform  this 
work  are  periodically  presented  to  the  reorganization 
court.  If  the  Commission’s  Rule  U-49  is  valid,  confusion 
and  litigation  will  ensue  as  to  whether  the  performance 
of  this  work  constitutes  a  loan  to  an  affiliated  interest 
requiring  S.E.C.  approval  under  section  12(b)  of  the 
Public  Utility  Holding  Company  Act  (15  U.S.C.A.  § 
79(1) ),  or  the  performance  of  a  construction  contract 
requiring  approval  under  section  13(b)  of  that  Act  (15 
U.S.C.A.  §  79 (m) ). 
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3)  Purchase  of  power  and  rental  of  facilities  from 
affiliated  electric  power  company.  Pittsburgh  Railways 
Company,  Debtor,  purchases  power,  and  rents  electrical 
facilities,  from  its  affiliate,  Duquesne  Light  Company. 
Unless  the  Commission’s  order  is  stayed,  confusion  and 
litigation  will  ensue  as  to  whether  such  purchases  and 
rentals  require  approval  under  section  13(b)  of  the 
Holding  Company  Act  (15  U.S.CJL  §  79  (m) ). 

It  should  be  pointed  out,  moreover,  that  if  litigation 
is  undertaken  before  S.E.C.  on  any  of  these  matters 
and  if  subsequently  the  Commission’s  Order  is  set  aside 
or  modified,  all  of  the  litigation  before  the  Commission 
will  have  been  in  vain.  In  the  absence  of  a  clear  show¬ 
ing  of  the  need  for  the  Commission’s  regulation  (and 
there  has  been  no  such  showing  whatever  with  respect 
to  any  of  the  transactions  enumerated  above)  we  sub¬ 
mit  that  the  parties  should  not  be  put  to  the  risk  of  un¬ 
necessary  and  wasteful  litigation. 

It  is  probable,  moreover,  that  additional  compli¬ 
cations,  as  a  result  of  the  Commission’s  order,  will  re¬ 
veal  themselves  in  the  course  of  time.  Anyone  who  has 
worked  with  the  extremely  complex  provisions  of  the 
Holding  Company  Act  and  the  rules  and  regulations 
thereunder,  is  well  aware  of  the  impossibility  of  fore¬ 
seeing  all  of  their  various  ramifications.  Not  the  least 
of  the  problems  they  entail  is  the  practical  difficulty 
of  determining  one's  legal  position  thereunder,  with  the 
delays  and  uncertainties  which  such  a  process  involves. 
A  reorganization  proceeding  which  is  already  subject 
to  the  jurisdiction  of  the  bankruptcy  court  and  of  the 
Pennsylvania  Public  Utility  Commission,  with  the  ac¬ 
tive  participation  of  the  Securities  and  Exchange  Com- 
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mission,  may  well  be  spared  the  additional  tribulations 
of  the  Public  Utility  Holding  Company  Act. 

c)  The  Commission’s  Order  Impairs  the  Con¬ 
tractual  Relationships  of  Philadelphia 

Company 

The  Commission’s  Order,  by  superimposing  the  re¬ 
quirements  of  the  Public  Utility  Holding  Company  Act, 
directly  impairs  the  existing  contractual  relationships 
of  Philadelphia  Company  and  its  affiliates,  on  the  one 
hand,  with  Pittsburgh  Railways  Company  and  its  under- 
liers,  on  the  other. 

Philadelphia  Company  has  contractual  relation¬ 
ships  with  Pittsburgh  Railways  Company  and  its  under¬ 
lies  in  that  it  holds  bonds  and  other  evidence  of  in¬ 
debtedness  of  those  companies.  If  the  companies  issu¬ 
ing  those  obligations  are  now  to  be  subject  to  the  re¬ 
quirements  of  subsidiary  companies,  it  will  be  unlawful 
for  them,  under  section  6(a)  of  the  Holding  Company 
Act  (15  U.S.C.A.  79f(a)),  “to  exercise  any  privilege 
or  right  to  alter  the  priorities,  preferences,  voting 
power,  or  other  rights  of  the  holders  of  an  outstanding 
security  of  such  company”  except  in  compliance  with 
the  provisions  of  the  Act.  Furthermore,  limitations  are 
imposed  upon  the  powers  of  the  issuing  company  to 
“declare  or  pay  any  dividend  on  any  security  of  such 
company  or  to  acquire,  retire,  or  redeem  any  security 
of  such  company”  except  in  compliance  with  the  Rules 
of  the  Commission  (Sect.  12(c) ;  15  U.S.C.A.  79  1  (c) ). 
These  limitations,  in  turn,  have  a  direct  effect  on  the 
contractual  relations  of  Philadelphia  Company. 
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Moreover,  limitations,  not  previously  in  existence 
because  of  the  exemption  afforded  by  Rule  U-49,  would 
appear  to  be  imposed  upon  the  extent  to  which  Pitts¬ 
burgh  Railways  Company  and  its  underlier  companies 
may  enter  into  contractual  relations  with  Philadelphia 
Company  and  its  subsidiary  companies.  These  limita¬ 
tions  would  appear  to  arise  from  section  12(g)  of  the 
Holding  Company  Act  (15  U.S.C.A.  791(g) ) ,  which  pro¬ 
vides  in  part: 

“It  shall  be  unlawful  *  *  *  for  any  affiliate 

*  *  *  of  any  registered  holding  company  or  any 
subsidiary  company  thereof  *  *  *  to  negotiate, 
enter  into,  or  take  any  step  in  the  performance  of 
any  transaction  not  otherwise  unlawful  under  this 
title,  with  any  such  company  of  which  it  is  an 
affiliate,  in  contravention  of  such  rules  and  regu¬ 
lations  or  orders  regarding  reports,  accounts,  costs, 
maintenance  of  competitive  conditions,  disclosure 
of  interest,  duration  of  contracts,  and  similar 
matters  as  the  Commission  deems  necessary  or 
appropriate  to  prevent  the  circumvention  of  the 
provisions  of  this  title.” 

d)  A  Stay  will  not  Impair  the  Mandate  of 
the  Circuit  Court  of  Appeals  for  the 
Third  Circuit 

The  Commission  suggests  in  paragraphs  10  to  14 
of  its  Objection  to  a  Stay,  that  a  stay  would  impair  the 
effectiveness  of  the  mandate  of  the  Circuit  Court  of 
Appeals  for  the  Third  Circuit  in  Re  Pittsburgh  Railways 
Company,  115  F.  2d  477.  The  Commission  loses  sight  of 
the  fact,  however,  that  the  Circuit  Court’s  mandate 
was  issued  in  that  case  without  any  suggestion  by  the 
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Court  or  by  the  Commission  that  the  mandate,  in  order 
to  be  effective,  would  have  to  be  implemented  by 
an  amendment  of  the  Commission’s  Rule  U-49(c). 
Throughout  the  long  litigation  which  led  to  the  Court’s 
mandate  in  that  case,  the  Commission  never  once  sug¬ 
gested  the  possibility  of  any  amendment  to  its  rules. 
The  Special  Master,  the  District  Court,  the  Circuit 
Court  of  Appeals,  and  all  of  the  parties,  considered  the 
case  in  the  light  of  a  background  which  contemplated 
that  the  reorganization  would  be  conducted  in  court 
and  that  the  Commission’s  participation  in  the  case 
would  be  solely  by  virtue  of  an  advisory  opinion.  That 
this  was  the  attitude  of  the  Court  is  made  abundantly 
clear  by  its  language  (155  F.  2d  at  480) : 

'‘We  are  very  firm  in  our  conviction  that  this  trans¬ 
portation  system  must  find  a  way  to  work  out  its 
problems  in  court  *  *  (italics  supplied) 

A  stay  of  an  order  which  was  not  at  all  contem¬ 
plated  when  the  Circuit  Court’s  mandate  was  issued 
could  not  possibly  impair  that  mandate.  On  the  con¬ 
trary,  such  a  stay  would  merely  prevent  the  creation 
of  a  new  complication  in  the  process  of  complying  with 
that  mandate. 

e)  No  Harm  can  Result  From  a  Stay 

We  have  heretofore  pointed  out  certain  transactions 
as  to  which  the  Commission’s  Order  will  cause  immedi¬ 
ate  confusion  and  litigation  in  the  reorganization  pro¬ 
ceedings  of  Pittsburgh  Railways  Company.  All  the  more 
reason  exists  for  a  stay  of  the  Commission’s  order 
since,  as  to  none  of  these  transactions  has  there  been 
shown  or  even  suggested  any  need  for  the  Commission’s 
regulation.  Similar  transactions  have  occurred  many 
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times  in  the  past  without  the  necessity  for  SEC  ap¬ 
proval,  and  there  is  no  suggestion  that  the  public,  or 
any  interested  party,  has  suffered  any  harm  by  the 
absence  of  such  approval. 

On  the  other  hand,  the  sole  transaction  as  to  which 
the  Commission  has  asserted  a  need  for  its  regulation, 
namely  the  approval  of  a  plan  of  reorganization  for 
Pittsburgh  Railways  Company,  will  not  be  ready  for 
transmission  to  the  Commission  until  after  sufficient 
time  has  elapsed  for  this  Court  to  dispose  of  the  pend¬ 
ing  Petition  for  Review.  It  follows  that  no  harm  can 
result  from  a  stay  of  the  Commission’s  Order. 

Neither  will  a  stay  of  the  Commission’s  order  im¬ 
pair  in  any  way  the  pending  integration  proceedings  of 
Philadelphia  Company  under  section  11(b)  of  the 
Holding  Company  Act.  These  proceedings  are  entirely 
distinct  from  the  reorganization  proceedings  of  the 
Pittsburgh  Railways  Company  under  the  Bankruptcy 
Act.  In  the  integration  proceedings  of  Philadelphia 
Company  under  the  Holding  Company  Act  the  Com¬ 
mission  may  exercise  its  powers  under  the  Holding 
Company  Act  to  deal  with  the  suretyship  obligations 
of  Philadelphia  Company.  The  Commission’s  power  in 
this  respect  will  not  be  changed  by  its  order  amending 
Rule  U-49(c)  nor  modified  by  a  stay  of  that  order.  In 
the  reorganization  proceedings  of  Pittsburgh  Railways 
Company  under  the  Bankruptcy  Act,  the  reorganiza¬ 
tion  court  (and  the  Commission,  under  section  11(f) ) 
will  deal  with  the  principal  obligations  of  the  railways 
companies,  some  of  which  obligations  have  been  guaran¬ 
teed  by  Philadelphia  Company. 

There  is  no  suggestion  that  the  Commission  desires 
to  consolidate  the  11(b)  proceedings  of  Philadelphia 
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Company  with  its  proposed  section  11(f)  proceedings 
for  Pittsburgh  Railways  Company,  or  that  it  could 
legally  do  so.  Even  if  it  were  conceded,  for  the  sake  of 
argument,  that  the  Commission  were  entitled  immedi¬ 
ately  to  hold  plan  hearings  under  section  11(f)  with  re¬ 
spect  to  the  Railways  reorganization,  these  hearings 
would  still  be  conducted  under  the  Bankruptcy  Act. 
The  Commission  could  not  exercise  in  those  proceed¬ 
ings  any  power  to  modify  contractual  relationships 
or  corporate  structures  such  as  it  may  exercise  with 
respect  to  holding  companies  under  the  Holding  Com¬ 
pany  Act.  In  short,  the  power  of  the  Commission 
to  deal  with  the  obligations  of  Pittsburgh  Railways 
Company  and  its  underliers  would  be  no  greater 
than  the  power  now  exercised  by  the  Bankruptcy  Court 
itself.  The  Commission  would  approve  or  refuse  to 
approve  a  plan  of  reorganization,  and  would  send  the 
plan  back  to  the  bankruptcy  court  for  further  consider¬ 
ation  and  for  consummation.  It  is  apparent,  therefore, 
that  the  integration  proceedings  of  Philadelphia  Com¬ 
pany  and  the  reorganization  proceedings  of  Pittsburgh 
Railways  Company  are  wholly  distinct,  and  that  a  stay 
of  the  Commission’s  Order  amending  Rule  U-49  will 
not  impede  the  integration  proceedings  in  any  way. 

Respectfully  submitted, 

Thomas  E.  Harris, 
Counsel  for  Petitioner. 

Of  Counsel: 

Thomas  J.  Munsch,  Jr., 

C.  Elmer  Bown, 

Philip  A.  Fleger. 
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JURISDICTIONAL  STATEMENT 

The  jurisdiction  of  the  Court  to  entertain  the  Peti¬ 
tion  for  Review  now  before  it  has  been  held  to  exist  by 
opinion  and  order  of  this  Court  filed  October  8,  1947 
(R.  199  a),  denying  Respondent’s  Motion  to  Dismiss. 

STATEMENT  OF  CASE 
Proceedings  in  this  Court 

This  case  arises  upon  a  Petition  to  Review  and  Set 
Aside  an  Order  of  the  Securities  and  Exchange  Commis¬ 
sion,  entered  February  28, 1947,  adopting  an  amendment 
to  the  Commission’s  Rule  U-49  (c)  under  the  Public  Util¬ 
ity  Holding  Company  Act  of  1935  (R.  132  a,  111  a) .  The 
effect  of  the  amendment  was  to  withdraw  from  Pitts¬ 
burgh  Railways  Company  and  its  underlier  companies 
(now  under  the  jurisdiction  of  a  Bankruptcy  Reorganiza¬ 
tion  Court  in  the  Western  District  of  Pennsylvania)  an 
exemption,  under  the  Commission’s  Rule  U-49,  from  the 
provisions  of  the  Holding  Company  Act  of  1935.  The 
Commission  contends  that  an  effect  of  the  withdrawal  of 
the  exemption  would  be  to  subject  to  the  jurisdiction  of 
the  Commission,  under  Section  11(f)  of  the  Holding 
Company  Act,  a  plan  of  reorganization  for  the  Pitts¬ 
burgh  Railways  system,  which  plan  is  now  pending  be¬ 
fore  the  said  reorganization  court. 

The  Petition  for  Review  (R.  135  a)  was  filed  on 
March  22,  1947,  by  Philadelphia  Company,  a  registered 
holding  company,  the  parent  and  a  creditor  of  Pitts¬ 
burgh  Railways  Company  and  of  some  of  Pittsburgh’s 
underlier  companies.  The  Commission  filed  a  Motion  to 
Dismiss  (R.  164  a)  which  was  denied  by  this  Court  on 
October  8,  1947  (R.  199  a).  This  Court  also  stayed  the 
Commission’s  Order  pending  the  disposition  of  the  Peti¬ 
tion  for  Review  (R.  231  a).  A  motion  by  the  Commis- 
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sion  for  modification  of  the  stay  (R.  232  a)  was  denied 
by  the  Court  on  November  4, 1947  (R.  290  a) . 

This  Brief  is  submitted  on  the  merits  of  the  Petition 
for  Review,  and  in  support  of  its  prayer  (R.  139  a)  that 
the  Commission’s  Order  (R.  132  a)  be  set  aside. 

Proceedings  before  the  Commission 

!  Most  of  the  relevant  facts  have  been  set  forth  in  the 
opinion  of  this  Court  filed  October  8,  1947  (R.  199  a), 
and  are  not  repeated  in  this  Brief.  We  shall,  however, 
set  forth  the  proceedings  before  the  Commission  leading 
to  the  adoption  of  the  Commission’s  amendment  to  its 
Rule. 

On  October  17, 1947,  the  Commission  filed  with  this 
Court  a  “Certificate  of  Transcript”  (R.  1  a) .  It  advised 
the  Court  that  its  action  in  this  case  had  not  been  entered 
upon  a  “record”,  but  it  transmitted  the  “public  file” 
which  had  been  maintained  by  it  in  this  case.  All  of  this 
file,  except  duplicative  items,  has  been  printed  in  the 
appendix  to  petitioner’s  Brief,  and  the  following  state¬ 
ment  of  facts  is  derived  from  that  material. 

On  November  25,  1946  Philadelphia  Company  re¬ 
ceived  a  copy  of  the  Commission’s  “Notice  [dated  No¬ 
vember  21]  of  Proposed  Rule  Amending  Rule  U-49(c) 
Under  the  Public  Utility  Holding  Company  Act  of  1935.” 
(R  7 a,  10 a,  11  a).  The  heart  of  this  Notice  consisted 
of  the  following  sentences  (R  8  a,  9  a) : 

“The  course  of  the  Commission’s  experience  under 
Rule  U-49(c)  has  indicated  that  there  are  certain 
!  circumstances  under  which  the  continued  existence 
of  this  exemption  may  not  be  in  the  public  interest 
or  the  interests  of  investors  or  consumers  and  may 
hamper  the  Commission  in  the  discharge  of  its  re¬ 
sponsibilities  under  Section  11(b)  of  the  Act  as  to 
registered  holding  companies.  There  exist  situa¬ 
tions  in  which  the  security  structures  of  registered 
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holding  companies  and  their  subsidiaries  are  en¬ 
tangled  in  such  a  manner  as  to  make  it  necessary 
for  the  Commission,  in  order  properly  to  perform 
its  statutory  responsibilities  with  respect  to  the 
corporate  structure  of  a  holding  company,  to  exer¬ 
cise  jurisdiction  over  reorganization  plans  and 
other  transactions  by  its  subsidiary  companies  al¬ 
though  such  subsidiaries  may  not  be  electric  or  gas 
utility  companies.”  (Italics  supplied) 

The  notice  further  provided  that  all  interested 
persons  might  submit  data,  views  and  comments  in  writ¬ 
ing  to  the  Commission  (R  9  a),  and  provided  that 
opportunity  for  oral  argument  would  be  afforded  before 
the  Commission  on  December  16,  1946,  (R  10  a)  which 
was  subsequently  extended,  pursuant  to  the  request  of 
Philadelphia  Company  (R  13  a,  24  a),  to  December  20, 
1946  (R  26  a). 

Promptly,  on  November  29, 1946,  Philadelphia  Com¬ 
pany  stated  its  desire  to  present  data,  views  and  com¬ 
ments  and  oral  argument  (R  12  a,  13  a).  At  the  same 
time,  it  requested  certain  information  concerning  the 
Notice  (R  14  a).  It  inquired  (1)  as  to  the  identity  of 
any  companies,  other  than  those  included  among  Pitts¬ 
burgh  Railways  and  its  underlier  companies,  which  were 
affected  by  the  proposed  amendment  (R  14  a),  (2)  as 
to  the  nature  of  the  Commission’s  “experience”  referred 
to  in  the  Notice  (R  15  a),  and  (3)  the  identity  of  the 
“situations”  in  which  security  structures  of  holding 
companies  and  subsidiaries  were  entangled  as  stated  by 
the  Commission  (R  15  a) . 

The  Commission  replied  on  December  6  that  “In 
so  far  as  the  Commission  is  presently  advised,  the  pro¬ 
posed  amendment  to  Rule  U-49(c)  would  be  applicable 
primarily  to  Pittsburgh  Railways  Company,  Pittsburgh 
Motor  Coach  Company  and  any  other  subsidiaries  of 
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your  client  which  may  be  parties  in  the  pending  Chapter 
X  reorganization  proceedings”  (R  27  a,  28  a).  It  fur¬ 
ther  stated  that  the  reference  in  the  Notice  to  the  Com¬ 
mission’s  experience  “concerns  'primarily  the  situation 
which  has  been  presented  by  Philadelphia  Company  and 
its  subsidiaries,  including  particularly  Pittsburgh  Rail¬ 
ways  Company  and  the  latter’s  subsidiaries”  (R  28  a). 
No  reference  was  made  to  any  other  “situations”  in 
which  the  security  structures  of  holding  companies  and 
subsidiaries  were  “entangled.” 

i  Philadelphia  Company  immediately  questioned  the 
Commission’s  use  of  the  word  “primarily.”  By  letter 
dated  December  10  (R  29  a),  counsel  for  Philadelphia 
Company  stated  that  it  was  assumed  that  it  was  the 
intent  of  the  Commission  to  advise  that  there  were  no 
companies  other  than  those  in  the  Pittsburgh  Railways 
group  affected  by  the  action  under  consideration 
(R  30  a).  The  same  letter  further  stated  that  it  was 
assumed  that  the  Commission’s  “experience”  and  the 
“situations,”  to  which  the  Commission  had  referred, 
concerned  only  the  situation  presented  by  Philadelphia 
Company  and  its  subsidiaries,  including  particularly 
Pittsburgh  Railways  Company  and  the  latter’s  subsidi¬ 
aries  (R  31a).  Request  was  made  for  information  as 
to  any  experience  which  might  “secondarily”  affect  any 
other  companies  (R  31  a) .  No  further  information  was 
furnished  by  the  Commission  in  response  to  this  request. 

In  the  same  letter  of  December  10  (R  31a,  32  a; 
cf.  R  35a-36a),  Philadelphia  Company  in  effect  re¬ 
quested  a  hearing  such  as  would  be  appropriate  to  ad¬ 
judicatory  rather  than  to  rule-making  procedures.  It 
requested  that  such  hearing  be  conducted  so  as  to  ac¬ 
complish  the  following  purposes:  (1)  that  all  parties 
might  be  apprised  of  the  facts  upon  which  any  decision 
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to  adopt  the  proposed  amendment  to  Rule  U-49(c)  is 
predicated,  and  that  cross-examination  of  witnesses  be 
permitted,  (2)  that  rebuttal  evidence  might  be  intro¬ 
duced  by  an  interested  party,  (3)  that  each  party  might 
be  apprised  of  the  data,  views,  comments  and  evidence 
of  parties  other  than  itself,  and  (4)  that  a  stenographic 
record  might  be  made  of  the  evidence  in  support  of,  and 
in  opposition  to,  the  proposed  amendment. 

The  Commission  replied  to  this  letter  by  telegram 
dated  December  13  (R  33  a,  34  a)  advising  of  the  Com¬ 
mission’s  opinion  that  ruling  on  the  request  for  taking 
evidence  should  be  deferred.  The  request  was  ulti¬ 
mately  denied  (R 115  a) .  In  the  same  telegram  (R  34  a) 
it  was  stated  that  the  Commission’s  Notice  dated  No¬ 
vember  21  “sets  forth  generally  the  nature  and  purpose” 
of  the  “proposed  rule”.  For  “specific  discussion  of  prob¬ 
lems  thereunder,”  reference  was  made  to  “Notice  Insti¬ 
tuting  Proceedings  Under  Section  11(b)  (2)  Regarding 
Philadelphia  Company.”  (R  34  a).  This  11(b)(2) 
Notice  is  not  included  in  the  material  certified  to  this 
Court  by  the  Commission. 

At  the  time  of  the  Commission’s  reference  to  the 
proceedings  under  Section  11(b)  (2),  the  Notice  of  such 
proceedings  was  still  subject  to  Answer  by  Philadelphia 
Company  and  other  parties.  Answers  were  subsequently 
filed  on  February  10,  1947  in  the  11(b)  (2)  proceeding, 
controverting  many  of  the  statements  of  fact  in  the 
11(b)  (2)  Notice.  By  the  time  such  Answers  had  been 
filed,  however,  the  Commission  had  completed  its  oral 
argument  of  December  20,  1946  on  the  matter  of  the 
proposed  amendment  to  Rule  U-49  ( c) . 

The  Commission  proceeded  with  its  program  of  re¬ 
ceiving  statements  of  data,  views  and  comments,  and 
hearing  oral  argument  thereon.  The  data,  views  and 
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comments  consisted  entirely  of  statements  by  persons 
interested  in  the  Pittsburgh  Railways  reorganization 
proceedings  (R.  29a,  35a,  43a,  56a,  58a,  60a).1  No 
other  holding  company  system  was  represented  at  the 
hearing  or  among  the  statements  filed.  These  state¬ 
ments  were  required  to  be  filed  on  or  before  December 
16  (R  27  a),  oral  argument  being  scheduled  for  Decem¬ 
ber  20, 1946  (R  27  a) .  Philadelphia  Company’s  request 
that  it  be  apprised  of  the  statements  of  other  parties 
(R  32  a)  was  denied  (R  34  a) ,  although  it  was  advised 
that  “all  matter  filed  will  be  made  public  and  available 
[to]  inspection”  (R  34  a) .  In  effect,  this  meant  that  in¬ 
spection  could  be  made  during  a  period  of  four  days 
before  the  oral  argument.  The  only  statement  by  the 
Commission  available  for  inspection  was  its  original 
Notice  instituting  the  proceeding  ( R  7  a) ,  and  its  letters, 
above  described. 

Oral  argument  was  held  on  December  20  before 
three  members  of  the  Commission  (R  64  a) .  This  argu¬ 
ment  consisted  solely  of  speech-making  on  behalf  of  the 
parties.  An  oral  statement  was  made  by  counsel  for  the 
Commission  (R  66  a)  followed  by  oral  statements  of  op¬ 
position  by  Counsel  for  Philadelphia  Company  (R  78  a) 
and  by  counsel  for  the  Reorganization  Trustee  of  Pitts¬ 
burgh  Railways  Company  (R  97  a),  and  a  statement  in 
support  of  the  proposed  amendment  by  counsel  for  a 
group  of  security  holders  in  the  Pittsburgh  Railways 
system  ( R 101  a ) .  No  other  persons  desired  to  be  heard. 

The  statement  of  counsel  for  the  Commission  con¬ 
sisted  in  substance  of  a  paraphrase  of  the  language  of 


1.  The  statement  submitted  by  Philadelphia  Company  appears  at 
R  35  a.  The  statement  submitted  by  the  Trustees  of  Pittsburgh  Railways 
Company,  also  in  opposition  to  the  proposed  rule,  appears  at  R  43  a. 
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the  Notice  previously  issued  (R  69  a)  and  of  a  discussion 
of  objections  raised  by  Philadelphia  Company  (R  71  a, 
et  seq. )  Counsel  for  Philadelphia  Company  pointed  out 
the  hardship  imposed  by  the  Commission’s  procedure 
(R  78  a)  and  called  attention  to  the  fact  that  Commis¬ 
sion  counsel  had  not  particularized  on  its  Notice  in  any 
way  and  had  failed  to  specify  the  “experience”  upon 
which  the  Commission  relied  or  the  “situations”  to  which 
it  referred  in  its  Notice  (R  84  a).  Philadelphia  Com¬ 
pany  counsel  then  proceeded  to  outline  (R  79  a  et  seq.) 
the  objections  made  in  its  statement  of  data,  views  and 
comments.  Philadelphia  Company  also  filed  a  sworn 
offer  of  proof,  in  which  it  was  averred,  inter  alia  that  it 
was  impossible  to  set  forth  a  complete  statement  of 
proof  which  might  be  submitted  by  way  of  cross  exami¬ 
nation  or  rebuttal  because  the  Commission  had  not 
undertaken  to  sustain  its  burden  of  proof  (R.  109  a). 

After  the  oral  argument,  the  matter  remained 
within  the  Commission  until  February  28,  1947,  when 
the  Commission  issued  its  Releases  7237-A  (R  111a) 
and  7237-B  (R  132  a)  adopting  the  proposed  rule. 


STATUTES  INVOLVED 

This  case  involves  various  sections  of  the  Public 
Utility  Holding  Company  Act  of  1935  (15  U.S.C.A.  79), 
the  Administrative  Procedure  Act  of  1946  (  5  U.S.C.A. 
1001,  et  seq. ) ,  and  Chapter  X  of  the  Bankruptcy  Act  of 
1938  (11  U.S.C.A.  501  et  seq.).  Extracts  from  the 
relevant  statutes  are  set  forth  in  the  argument. 
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STATEMENT  OF  POINTS 

Petitioner  relies  upon  the  following  points.  After 
each  point,  reference  is  made  to  a  corresponding  point 
in  the  Petition  for  Review. 

i  1.  The  Commission  failed  to  satisfy  the  basic  pre¬ 
requisites  of  proof,  in  that  it  failed  to  follow  adjudicatory 
procedure  in  adopting  what  was,  in  substance,  an  “order” 
as  distinguished  from  a  “rule”.  (Point  8,  R.  143  a) . 

2.  The  Commission  exceeded  its  statutory  author¬ 
ity  in  that  it  gave  no  valid  reason  for  its  action,  and 
thereby  acted  arbitrarily.  (Point  2,  R.  139  a) . 

3.  The  Commission  erred  in  undertaking  to  achieve 
an  objective  beyond  its  statutory  authority,  namely,  to 
apply  Section  11  (f)  of  the  Holding  Company  Act  to  the 
pending  bankruptcy  reorganization  proceedings  of  Pitts¬ 
burgh  Railways  Company.  (Point  4,  R.  140  a) . 

4.  The  Commission  erred  in  attempting  to  revoke 
an  exemption  after  petitioner  and  other  parties  had 
taken  important  action  and  expended  large  sums  of 
money  in  reliance  upon  the  exemption  previously  af¬ 
forded  by  its  Rule  U-49  (c) .  (Point  3,  R.  140  a) . 

i  5.  The  Commission  erred  in  assuming  the  right  to 
assert  jurisdiction,  under  Section  11(f)  of  the  Holding 
Company  Act,  over  companies  which  are  not  subsidiaries 
of  any  registered  holding  company.  ( Point  4a,  R.  140  a ) . 

6.  The  Commission  erred  in  asserting  jurisdiction 
over  a  plan  of  reorganization  for  the  Pittsburgh  Rail¬ 
ways  system  because  its  amendment  purports  to  re¬ 
move  the  exemption  granted  by  Rule  U-49  only  with 
respect  to  a  few  of  the  companies  comprising  that  sys¬ 
tem,  namely,  with  respect  to  companies  having  obliga¬ 
tions  guaranteed  by  a  holding  company.  (Point  4b, 
R.  141a). 
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7.  The  Commission  has  no  power  to  assert  juris¬ 
diction  under  Section  11(f)  of  the  Holding  Company 
Act  with  respect  to  a  plan  of  reorganization  for  the 
Pittsburgh  Railways  system  because  such  plan  has  al¬ 
ready  been  submitted  to  the  Reorganization  Court. 
(Point  4c,  R.  141a). 

8.  The  Commission's  action  unreasonably  mul¬ 
tiplies  regulatory  approvals  in  the  Pittsburgh  Railways 
reorganization.  ( Point  6,  R.  142  a ) . 

9.  The  Commission  erred  in  attempting  to  assume 
a  quasi- judicial  role  after  having  adopted  an  adversary 
position.  ( Point  5,  R.  142  a) . 

10.  The  Commission  erred  in  seeking  to  apply  Sec¬ 
tion  11(f)  of  the  Holding  Company  Act  to  a  plan  of  re¬ 
organization,  when  Section  11(f)  has  been  repealed  by 
implication  by  Chapter  X  of  the  Bankruptcy  Act.  ( Point 
4d,  R.  141a). 

11.  The  Commission  erred  in  undertaking  to  re¬ 
voke  an  exemption  without  showing  a  change  in  the 
facts.  (Point  2,  R.  140  a) . 

12.  The  Commission  made  an  unreasonable  classifi¬ 
cation  of  companies.  (Point  1,  R.  140  a) . 


OUTLINE  OF  ARGUMENT 
In  the  following  outline  of  argument,  parenthetical 
references  will  be  made  to  the  pages  of  the  Brief : 

The  argument  is  confined  to  the  scope  permitted  by 
the  Rochester  Telephone  case;  i.e.,  to  “questions  affect¬ 
ing  constitutional  power,  statutory  authority  and  the 
basic  prerequisites  of  proof.”  (p.  13) .  It  will  be  shown 
that  the  Commission  failed  to  satisfy  the  basic  prere¬ 
quisites  of  proof  (p.  13)  and  that  it  exceeded  its  statu¬ 
tory  authority  (p.  33)  and  its  constitutional  limitations 
(p.  56). 
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The  Commission  failed  to  satisfy  the  basic  prere¬ 
quisites  of  proof  because,  under  the  Holding  Company 
Act,  “orders”  can  be  adopted  only  after  hearing  on  an 
appropriate  record  (p.  13).  The  Commission’s  action 
was  an  “order”  because: 

(a)  This  Court  had  already  so  held  (p.  14). 

(b)  Its  effect  is  specific,  not  general,  being  lim¬ 
ited  to  the  pending  reorganization  proceedings 
of  the  Pittsburgh  Railways  system  (p.  15). 

(c)  Its  effect  is  immediate,  not  future  (p.  16).  It 
was  not  shown  to  have  any  future  effect  be¬ 
cause: 

(1)  No  guaranties  by  holding  companies  of 
obligations  of  non-utility  subsidiaries  were 
shown  to  exist  (p.  17). 

(2)  There  can  be  no  future  bankruptcy  reor¬ 
ganization  for  non-utility  subsidiaries 
which  are  the  issuers  of  obligations  so 
guaranteed,  because  reorganization  pro¬ 
ceedings  under  Section  11  of  the  Holding 
Company  Act  are  in  progress  as  to  all  such 
subsidiaries  (p.  18) ,  thus  precluding  bank- 

i  ruptcy  reorganization  (p.  18). 

(3)  Reorganization  proceedings  for  all  hold¬ 
ing  companies  will,  in  due  course,  be  com¬ 
pleted,  and  guaranties  to  the  extent  that 
they  constitute  undue  complexities  will  be 
eliminated  (p.  20). 

(d)  Exemptions  can  be  revoked  only  by  “order” 
(p.  21) .  Sections  3(d)  must  be  construed  in  the 
light  of  Sections  3(c)  and  2(a)8,  (p.  22),  as  is 
recognized  by  the  Commission’s  Rule  U-100  (b) . 
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Although  it  is  not  necessary  to  rely  upon  the  Ad¬ 
ministrative  Procedure  Act,  this  act  is  applicable,  and 
the  Commission’s  action  was  “adjudication”  thereunder 
(p.  26).  The  Commission  violated  the  procedural  re¬ 
quirements  of  both  the  Holding  Company  Act  and  the 
Administrative  Procedure  Act  in  the  following  respects : 

(t)  It  failed  to  keep  a  record  (p.  29) . 

(b)  It  considered  matters  outside  the  material  cer¬ 
tified  to  this  Court  (p.  30). 

(c)  It  assumed  that  its  adversaries  had  the  burden 
of  proof  (p.  31). 

(d)  It  denied  the  right  to  present  evidence  (p.  32) . 

(e)  It  deprived  the  parties  of  the  right  to  cross- 
examination  (p.  32). 

(f)  It  failed  to  provide  opportunity  to  know  or 
contest  its  factual  assertions  (p.  33). 

The  Commission  exceeded  its  statutory  authority  in 
the  following  respects : 

(a)  It  acted  arbitrarily  in  that  it  gave  no  reason 
for  assuming  jurisdiction  over  “other  transac¬ 
tions”,  and  gave  no  valid  reason  for  assuming 
jurisdiction  over  a  plan  of  reorganization 
(p.  34). 

(b)  Its  sole  objective;  i.e.,  to  obtain  jurisdiction 
over  a  plan  of  reorganization  for  Pittsburgh 
Railways,  is  incapable  of  attainment  and  be¬ 
yond  its  authority  because: 

(1)  The  Reorganization  Court,  the  Pennsyl¬ 
vania  Public  Utility  Commission  and  the 
parties  have  relied  and  acted  upon  the 
Commission’s  disclaimer  of  jurisdiction 
(p.  43). 
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(2)  The  Commission  cannot  assert  juris¬ 
diction  over  underliers  which  are  not  sub¬ 
sidiaries  of  a  holding  company  (p.  47). 

(3)  The  Commission’s  action  withdraws  the 
exemption  only  as  to  a  few  of  the  under¬ 
liers,  namely,  those  having  obligations 
guaranteed  by  a  holding  company  (p.  48). 

(4)  Section  11(f)  is  inapplicable  since  a  plan 
has  already  been  submitted  to  the  Reor¬ 
ganization  Court  (p.  50). 

(5)  The  Commission’s  action  unreasonably 
multiplies  regulatory  approvals  (p.  51). 

(6)  The  Commission  cannot  assume  a  quasi¬ 
judicial  role  after  having  adopted  an 
adversary  position  on  the  plan  of  reorgan¬ 
ization  (p.  51). 

(7)  Section  11(f)  is  repealed  by  implication 
by  Chapter  X  (p.  52). 

( c )  The  Commission  erred  in  undertaking  to  revoke 
an  exemption  without  showing  a  change  in  the 
facts  (p.  54). 

(d)  The  Commission  has  made  an  unreasonable 
classification  of  companies  in  that  no  rational 
basis  is  shown  for  making  a  distinction  as  to 
companies  having  guaranties  by  registered 
holding  companies  (p.  55). 

The  Commission  exceeded  its  constitutional  limita¬ 
tions  insofar  sis  it  deprived  the  parties  of  a  fair  hearing 
(p.  57). 
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ARGUMENT 

Introduction — Scheme  of  Argument. 

In  its  opinion  filed  October  8,  1947  this  Court  has 
indicated  the  scope  within  which  it  deems  the  Commis¬ 
sion’s  action  to  be  re  viewable.  Quoting  the  Rochester 
Telephone  case,  307  U.S.  125  at  139, 140,  this  Court  said 
(R.  217 a),  “Under  the  doctrine  of  administrative  final¬ 
ity,  ‘the  range  of  issues  open  to  review’  involve  only 
‘questions  affecting  constitutional  power,  statutory  au¬ 
thority  and  the  basic  pre-requisites  of  proof  *  *  *'  ”. 
Confining  ourselves  to  the  issue  thus  defined,  we  shall 
demonstrate  as  to  the  Commission's  action: 

(1)  that  it  did  not  satisfy  the  basic  prerequisites 
of  proof  (infra,  p.  13),  and 

(2)  that  it  was  without  statutory  authority  (infra, 
p.  33). 

(3)  that  it  exceeded  constitutional  limitations  (p. 

56). 

L  The  Commission  Did  Not  Satisfy  the  Basic  Pre¬ 
requisites  of  Proof. 

(1)  The  Holding  Company  Act  makes  a  Pro¬ 
cedural  Distinction  between  “Orders” 
and  “Rules.” 

It  is  not  disputed,  we  believe,  that  the  Commission 
followed  a  procedure  in  the  present  case  which  was 
appropriate  for  rule-making,  as  distinguished  from  ad¬ 
judication.  It  states  that  “the  Commission  did  not  and 
is  not  required  to  proceed  on  the  basis  of  a  record  appro¬ 
priate  for  adjudicatory  proceedings.”  (R.  2  a).  It  is 
also  clear  that  Petitioner  sought  to  obtain  a  procedure 
appropriate  to  adjudication  (R.  31  a,  35  a)  but  that  this 
request  was  denied  (R.  34  a,  115  a). 

The  Holding  Company  Act  of  1935  contemplates  a 
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clear  distinction  between  rule-making  on  the  one  hand, 
and  adjudication  on  the  other.  Section  20(c)  (15 
U.S.C.A.  79t(c))  provides  in  part: 

“The  rules  and  regulations  of  the  Commission  shall 
be  effective  upon  publication  in  the  manner  which 
the  Commission  shall  prescribe  *  *  *.  Orders  of 
the  Commission  under  this  title  shall  be  issued  only 
after  opportunity  for  hearing”.  (Italics  supplied) 

Section  19  (15  U.S.C.A.  79s)  provides  in  part: 

“Hearings  may  be  public  and  may  be  held  before  the 
Commission,  any  member  or  members  thereof,  or 
any  officer  or  officers  of  the  Commission  designated 
by  it,  and  appropriate  records  thereof  shall  he 
kept”.  (Italics  supplied) 

We  shall  discuss  the  nature  of  the  Act’s  require¬ 
ment  of  a  “hearing”  {infra,  p.  24)  after  demonstrating 
that  the  Commission’s  action  was  an  “order.” 


1  (2)  The  Commission’s  Action  Was  an  “Order” 
Calling  for  Adjudicatory,  Rather  Than 
Rule-Making,  Procedure. 

(a)  This  Court  Has  So  Held. 

This  Court  has  already  determined,  in  denying  the 
Commission’s  Motion  to  Dismiss,  that  the  Commission’s 
action  is  an  “order”  within  the  meaning  of  Section  24(a) 
of  the  Holding  Company  Act,  providing  that  a  person 
aggrieved  may  obtain  a  review  of  an  “order”  issued  by 
the  Commission.  This  of  itself  is  strong  authority  that 
the  same  action  amounts  to  an  “order”  under  Section 
20(c)  of  the  same  Act. 

The  Court  having  already  noted  the  relevance  of  the 
Rochester  Telephone  case,  307  U.S.  125  (R.  217  a)  and 
Columbia  System  v.  United  States,  316  U.S.  407  (R. 
223 a),  we  do  not  consider  is  necessary  to  reargue  the 
importance  of  those  cases. 
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(b)  The  Commission’s  Action  is  Specific, 

Not  General. 

The  Commission  concedes  that  the  proposed  amend¬ 
ment  affects  only  a  single  situation.  It  said  in  its  opin¬ 
ion  adopting  the  amendment  (R.  127  a) : 

“As  far  as  we  are  aware  that  exemptive  rule  [Rule 
U-49  ( c )  ]  now  affects  only  reorganization  proceed¬ 
ings  of  Pittsburgh  Railways  Company  and  its  re¬ 
lated  companies  and  one  other  group  of  companies 
commonly  called  the  Inland  group.  The  proposed 
amendment  does  not  affect  the  Inland  group  which 
has  no  guaranteed  relationships  with  its  parents.” 
The  Commission  had  conceded  prior  to  the  oral 
argument  on  the  rule  that  its  experience  related  “pri¬ 
marily”  to  the  Pittsburgh  Railways  situation  (R.  28  a). 
It  made  no  answer  to  Philadelphia  Company’s  assump¬ 
tion  (R.  30  a,  31  a)  that  “primarily”  meant  “only”.  Its 
original  notice  had  referred  only  to  the  Commission’s 
“statutory  responsibilities  with  respect  to  the  corporate 
structure  of  a  holding  company”,  (singular)  (R.  8  a, 
8  a-9  a).  This  expression  was  repeated  in  the  Commis¬ 
sion’s  opinion  in  support  of  its  final  action  (R.  117  a; 
132  a). 

Moreover,  the  Commission’s  reasoning  in  support 
of  its  amendment  relies  solely  upon  the  discussion  of  the 
Pittsburgh  Railways  situation  (R.  111a,  et  seq.).  The 
Commission  states  that  the  relation  of  the  proposed  rule 
to  these  companies  “illustrates”  the  necessity  for  its 
action  (R.  118  a).  No  other  illustration  is  mentioned. 

When  the  Holding  Company  Act  was  adopted,  the 
hall  marks  of  adjudication  ( as  distinguished  from  rule- 
making)  were  generally  considered  to  be  (1)  operation 
upon  a  particular  person  or  situation  as  distinguished 
from  a  class  and  (2)  operation  in  the  present  rather 
than  in  the  future.  42  Am.  Jur.  p.  328  et  seq. 

The  test  of  specific  versus  general  application  ap¬ 
pears  to  have  been  of  special  importance.  In  “The  Re- 
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quirement  of  Opportunity  to  be  Heard  in  the  Admin¬ 
istrative  Process”,  51  Yale  Law  Journal,  1093  (May 
1942),  Mr.  Kenneth  C.  Davis  concludes,  after  an  ex¬ 
haustive  review  of  the  cases,  that  (page  1140) : 

“A  trial  is  appropriate  when  a  dispute  arises  about 
adjudicative  facts,  that  is,  facts  which  peculiarly 
relate  to  particular  parties,  their  past  conduct,  or 
their  circumstances,  business  or  property.”1 

(c)  The  Commission’s  Action  is  Imme¬ 
diate,  Not  Future. 

'  That  rule-making  pertains  to  future,  while  adjudica¬ 
tion  refers  to  present,  rights,  duties  and  status,  is  well 
settled.  Prentis  v.  Atlantic  Coast  Line ,  211  U.S.  210, 
(1908).  Louisville  &  Nashville  R.R.  Co.  v.  Garrett,  231 
U.S.  298,  (1913). 

The  Commission  concedes  that  the  only  present 
impact  of  the  rule  is  upon  the  Pittsburgh  Railways  situa¬ 
tion  (R.  127  a) .  In  effect,  the  amendment  amounted  to 
an  injunction  against  the  District  Court  for  the  Western 
District  of  Pennsylvania,  forbidding  that  Court  to  pro¬ 
ceed  with  the  normal  administration  of  the  reorganiza¬ 
tion  proceedings  of  Pittsburgh  Railways  Company.  The 
impact  of  the  Commission’s  action  upon  the  Court  is 
further  discussed  herein  at  page  42. 

On  the  basis  of  existing  facts,  the  amendment  ap¬ 
plies  only  to  Pittsburgh  Railways.  In  the  absence  of  a 
change  in  the  facts,  it  can  never  have  future  application 


1.  The  same  theme  runs  throughout  Mr.  Davis’  discussion.  For 
example : 

(Page  1117)  “The  true  test  is  whether  the  facts  are  general  or  con¬ 
cern  individuals.’’ 

(Page  1141)  “The  true  test  for  the  appropriateness  of  a  trial  is  not 
r  the  number  of  parties  but  whether  the  controversy 

relates  to  facts  which  concern  individual  parties.” 
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in  any  other  case.  And,  so  far  as  the  record  in  this  case 
indicates,  it  would  not  be  possible  for  such  a  change  in 
facts  to  come  into  existence.  In  order  for  the  Commis¬ 
sion’s  amendment  to  have  future  effect,  the  following 
conditions  must  be  present: 

(a)  A  guaranty  by  a  registered  holding  company  of 
the  obligation  of  a  non-utility  subsidiary, 
(infra,  p.  17). 

(b)  The  granting  by  a  Court  of  a  petition  for  re¬ 
organization  for  such  non-utility  subsidiary  un¬ 
der  Chapter  X  of  the  Bankruptcy  Act,  (infra, 
p.  18). 

(c)  A  pending  11(b)  reorganization  proceeding  for- 
the  guarantor-holding  company,  (infra,  p.  20). 

In  the  light  of  the  record  in  this  case,  these  condi¬ 
tions  appear  to  have  no  possibility  of  future  co-existence. 

As  to  the  first  condition,  the  proceedings  before  the 
Commission  are  utterly  silent  as  to  any  instance  of  a 
guaranty  by  a  registered  holding  company  of  the  obliga¬ 
tion  of  a  non-utility  subsidiary,  outside  the  Philadelphia 
Company  system.  We  cannot  assume  that  the  Commis¬ 
sion  intended  its  action  to  affect  any  such  guaranty 
where  it  failed  to  cite  its  existence.  Moreover,  the  Com¬ 
mission  retains  the  power  to  prevent  any  such  guaranty 
from  coming  into  existence.  Holding  Company  Act,  sec. 
12(b)  (15  U.S.C.A.  79(1)  ).1 

1.  Section  12(b)  provides  in  part: 

“(b)  It  shall  be  unlawful  for  any  registered  holding  company  or 
subsidiary  company  thereof,  by  use  of  the  mails  or  any 
means  or  instrumentality  of  interstate  commerce,  or  other¬ 
wise,  directly  or  indirectly,  to  lend  or  in  any  manner  extend 
its  credit  to  or  indemnify  any  company  in  the  same  holding- 
company  system  in  contravention  of  such  rules  and  regula¬ 
tions  or  orders  as  the  Commission  deems  necessary  or  ap¬ 
propriate  in  the  public  interest  or  for  the  protection  of 
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As  to  the  second  condition,  {supra,  p.  17)  even  as¬ 
suming  the  future  existence  of  guaranties  by  holding 
companies  of  obligations  of  non-utility  subsidiaries,  it  is 
impossible  as  a  practical  matter  that  petitions  for  re¬ 
organization  under  Chapter  X  of  the  Bankruptcy  Act 
could  successfully  be  filed  for  such  non-utility  sub¬ 
sidiaries.  This  is  true  because,  according  to  its  own 
Report,  “The  Commission  has  issued  orders  with  respect 
to  each  holding  company  system  directing  compliance” 
with  the  provisions  of  Section  11(b)  (1)  and  11(b)(2) 
of  the  Holding  Company  Act.  (12th  Annual  Report  of 
the  Commission  for  the  fiscal  year  ended  June  30,  1946, 
page  46;  quoted  at  R.  311a).  We  have,  therefore,  a 
situation  in  which  reorganization  proceedings  under  the 
Holding  Company  Act  are  pending  with  respect  to  every 
non-utility  subsidiary  under  the  Commission’s  jurisdic¬ 
tion. 

In  this  situation  it  is  impossible  that  such  non-utility 
subsidiary  will  be  the  subject  of  a  petition  for  reorgani¬ 
zation  under  Chapter  X  of  the  Bankruptcy  Act.  It  would 
not  have  the  “need  for  relief”  required  by  section  130  of 
Chapter  X  (11  USCA  530  )*  and  a  petition  for  its  re¬ 
organization  would  not  be  in  “good  faith”  within  the 

investors  or  consumers  or  to  prevent  the  circumvention  of 
the  provisions  of  this  title  or  the  rules,  regulations,  or  orders 
thereunder.” 

1.  Section  130  provides  in  part 
"Every  petition  shall  state — 


"(6)  the  status  of  any  plan  of  reorganization,  readjustment,  or 
liquidation  affecting  the  property  of  a  corporation,  pending 
either  in  connection  with  or  without  any  judicial  pro¬ 
ceeding; 

(7)  the  specific  facts  showing  the  need  for  relief  under  this 
chapter  and  why  adequate  relief  cannot  be  obtained  under 
chapter  11  of  this  title”,  [Le.,  Chapter  11  of  the  Bankruptcy 
Act] 
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meaning  of  Section  141  of  Chapter  X.  (11  U.S.C.A.  541) 1 2 
See  Collier  on  Bankruptcy  (14th  Ed.),  vol.  6,  pp.  1449- 
1450.  Cf.  Marine  Harbor  Properties  v.  Manufacturers 
Trust  Co.,  317  U.S.  78.  Fidelity  Assurance  Association 
v.  Sims,  318  U.S.  608.  Gordon  v.  Washington,  295  U.S. 
30,  Penn  General  Casualty  Co.  v.  Pennsylvania,  294  U.S. 
1892 

The  Securities  and  Exchange  Commission  has  in  the 
past  taken  steps  to  stay  or  prevent  collateral  litigation 
with  respect  to  companies  undergoing  reorganization 
under  Section  11  of  the  Holding  Company  Act.  In  re 
Standard  Power  &  Light  Corporation,  48  F.  Supp.  716 
(D.  Del.  1943),  it  obtained  an  injunction  against  the  ap¬ 
pointment  of  a  receiver  in  a  state  chancery  court  for  the 
liquidation  of  a  holding  company  which  the  Commission 
had  previously  ordered  liquidated  under  Section  11  (b) 
of  the  Holding  Company  Act.  In  granting  the  injunc¬ 
tion,  the  Court  said  (page  720) : 

“The  Act  provides  for  the  regulation  by  the 
Commission  of  registered  holding  companies  and 
includes  a  comprehensive  and  economical  scheme 
for  the  equitable  integration,  liquidation  or  reor¬ 
ganization  of  such  companies  under  the  supervision 
of  the  Commission  and,  in  proper  cases,  of  a  United 
States  Court,  in  accord  with  congressional  stand¬ 
ards  for  the  protection  of  the  public,  investors  and 
consumers.  .  .  . 

“.  .  .  The  essential  purposes  of  the  Act  will 
be  aborted  if  any  stockholder  may  substitute  at 

1.  Section  141  provides: 

“Upon  the  filing  of  a  petition  by  a  debtor,  the  judge  shall  enter  an 
order  approving  the  petition,  if  satisfied  that  it  complies  with  the 
requirements  of  this  chapter  and  has  been  filed  in  good  faith,  or 
dismissing  it  if  not  so  satisfied.” 

2.  The  authorities  here  cited  are  discussed  in  a  letter  by  counsel 
for  Philadelphia  Company  to  the  Clerk  of  this  Court,  under  date  of 
August  15,  1947.  This  letter  is  printed  in  Petitioner’s  Appendix,  pages 
305  a  to  316  a. 
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random  some  other  procedure  for  the  machinery 

provided  by  Congress.” 

The  same  court  subsequently  refused  to  appoint  a 
receiver  to  bring  about  the  liquidation  of  the  same  hold¬ 
ing  company.  In  so  acting,  the  Court  adopted  the  con¬ 
tention  of  the  Commission.  Homewood  v.  Standard 
Power  &  Light  Corporation,  55  F.  Supp.  100,  (D.  Del. 
1944).  Similarly,  the  Commission  has  obtained  a  stay 
of  judicial  proceedings  to  enforce  intercompany  equities 
and  liabilities,  where  the  affairs  of  the  companies  in¬ 
volved  were  under  scrutiny  by  the  Commission  in  reor¬ 
ganization  proceedings  under  Section  11  of  the  Holding 
Company  Act.  Dederick  v.  North  American  Company, 
48  F.  Supp.  410  (S.D.N.Y.  1943) ;  JUinois  Iowa  Power 
Co.  v.  North  American  Light  &  Power  Company ,  49  F. 
Supp.  277,  (D.  Del.  1943) ;  Palumbo  v.  Electric  Bond  & 
Share  Co.,  58  F.  Supp.  356  (S.D.N.Y.  1943). 

We  know  of  no  instance  in  which  a  petition  for 
reorganization  has  been  filed  for  a  subsidiary  of  a  reg¬ 
istered  holding  company,  where  the  subsidiary  is  the 
subject  of  proceedings  before  the  Commission  under 
Section  11  of  the  Holding  Company  Act.  In  the  light 
of  the  foregoing  statutes  and  cases,  we  submit  there  is 
no  practical  likelihood  that  such  a  petition  for  reorgani¬ 
zation  could  successfully  be  presented. 

As  to  the  third  condition  {supra,  p.  17),  even  as¬ 
suming  the  existence  of  bankruptcy  reorganization  pro¬ 
ceedings  for  the  non-utility  subsidiary,  it  is  impossible 
as  a  practical  matter  that  they  will  co-exist  with  section 
11(b)  proceedings  for  the  parent  and  with  a  guaranty 
by  the  parent  of  an  obligation  of  the  subsidiary.  It  is 
to  be  expected  that  the  pending  11(b)  proceedings 
against  all  companies  under  the  Commission’s  jurisdic¬ 
tion  will  be  terminated  with  reasonable  dispatch,  and 
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that  future  section  11(b)  proceedings  will  be  practi¬ 
cally  non-existent.  “For  the  unique  thing  about  the 
Holding  Company  Act,  as  a  regulatory  device  is  that 
fundamentally  it  is  a  self-liquidating  project”.1  More¬ 
over,  it  is  to  be  expected  that  guaranties  by  registered 
holding  companies,  insofar  as  they  are  “undue  complex¬ 
ities”,  will  be  eliminated,  and  will  not,  therefore,  co-exist 
with  any  future  bankruptcy  proceedings. 

(d)  Revocation  of  Exemptions  Can  Only  Be 

Accomplished  by  “Order” 

The  present  case  deals,  in  substance,  with  the  revo¬ 
cation  of  an  exemption  from  the  provisions  of  the  Hold¬ 
ing  Company  Act.  We  submit  that  such  a  revocation 
can  only  be  accomplished  by  an  “order”,  as  distinguished 
from  a  “rule”. 

The  Commission  has  purported  to  act  pursuant  to 
the  authority  conferred  by  the  Act,  “particularly  Sec¬ 
tions  3(d),  20(a)  and  20(c)  thereof’;  R.  134  a.  Sec¬ 
tions  20(a)  and  20(c)  being  merely  general  procedural 
sections,  the  Commission  appears  to  rely  on  Section 
3(d)  (15  U.S.C.A.  79(c)  (d) )  for  its  specific  authority 
(R.  164  a).  Section  3(d),  however,  refers  only  to  the 
power  of  the  Commission  to  “ exempt  any  specified  class 
or  classes  of  persons”  by  means  of  “rules  and  regula¬ 
tions”.  It  contains  no  reference  whatever  to  the  Com¬ 
mission’s  power  to  revoke  exemptions.  Moreover,  even 
if  the  authority  to  revoke  exemptions  be  implied  from 
its  language,  such  authority  must  necessarily  be  lim¬ 
ited  to  revocations  applicable  to  a  “class  or  classes  of 

1.  Statement  of  Joseph  L.  Weiner,  then  Director  of  S.E.C.  Public 
Utilities  Division,  to  Practising  Law  Institute  N.  Y.  as  reported  in  Public 
Utilities  Fortnightly  ( Vol.  26,  p.  820,  Dec.  5,  1940) ;  Quoted  at  R.  325  a. 
See  also  remarks  of  Ganson  Purcell,  as  Chairman  of  S.E.C.,  to  House 
Appropriations  Committee  (Id.  voL  31,  p.  378,  March  18,  1943.) 
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persons.”  The  mention  of  class  or  classes  plainly  ex¬ 
cludes  action  which  is  limited  to  a  specific  situation. 

There  are  only  two  sections  of  the  Holding  Company 
Act  which  expressly  deal  with  revocation  of  exemptions 
as  distinguished  from  the  granting  of  exemptions.  These 
are  sections  2(a)  (8)  (15  U.S.C.A.  79b),  and  3(c)  (15 
U.S.C.A.  79  c) .  Both  of  these  sections  provide  that  revo¬ 
cation  shall  be  by  “order”. 

Under  Section  2(a)  (8),  authority  is  given  to  the 
Commission  “upon  application”  to  “by  order  declare  that 
a  company  is  not  a  subsidiary  company  of  a  specified 
holding  company  *  *  *”,  if  findings  as  to  the  existence 
of  certain  conditions  (numbered  i,  ii,  and  iii)  are  made. 
The  Commission  is  required  to  dispose  of  applications 
under  this  Section  by  “ order  granting,  or,  after  notice 
and  opportunity  for  hearing,  denying  or  otherwise  dis¬ 
posing  of,  such  application”.  Section  2  (a)  (8)  further 
provides  that:  “The  Commission,  upon  its  own  motion 
or  upon  application,  shall  revoke  the  order  declaring 
such  company  not  to  be  a  subsidiary  company”  under 
certain  circumstances.  The  following  sentence  provides 
that  “any  action  of  the  Commission  under  the  preceding 
sentence  shall  be  by  order.11 

Similarly,  under  Section  3  (c)  of  the  Act  (15  U.S.C.A. 
79(c)  ( c) )  the  Commission  is  given  power  to  revoke  ex¬ 
emptions  granted  to  certain  types  of  holding  companies 
under  Section  3(a)  and  to  certain  subsidiaries  of  foreign 
holding  companies  under  Section  3(b).  Section  3(c) 
provides  in  part  as  follows: 

“Whenever  the  Commission,  on  its  own  motion,  or 
upon  application  by  the  holding  company  or  any 
subsidiary  company  thereof  exempted  by  any  order 
issued  under  subsection  (a),  or  by  the  subsidiary 
company  exempted  by  any  order  issued  under  sub¬ 
section  (b),  finds  that  the  circumstances  which 
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gave  rise  to  the  issuance  of  such  order  no  longer 
exist,  the  Commission  shall  by  order  revoke  such 
order.”  (Italics  supplied) 

The  Commission  has  appropriately  recognized,  (as 
this  Court  has  already  pointed  out;  R.  225  a-227  a)  that 
the  withdrawal  of  exemptions  as  to  unexecuted  trans¬ 
actions  must  be  by  “order”.  Rule  U-100(b)  provides 
in  part: 

“Orders  withdrawing  exemption. — Any  unexecuted 
transaction  which  is  within  the  exemption  provided 
in  any  rule  from  the  requirements  of  any  provision 
of  the  act  or  of  the  rules,  may  nevertheless  be  sub¬ 
jected  thereto  by  order  after  notice  and  opportunity 
for  hearing  *  *  *  (Italics  supplied) . 

The  equity  of  requiring  the  Commission  to  proceed 
by  order  is  emphasized  when  one  considers  the  practical 
consequences  of  permitting  the  Commission  to  proceed 
by  rule.  By  originally  promulgating  Rule  U-49  (c) ,  the 
Commission  placed  the  Pittsburgh  Railways  Company 
reorganization  beyond  its  jurisdiction  for  practical  pur¬ 
poses.  The  Commission  thus  made  it  unnecessary  for 
the  Trustees  of  that  Company  to  consider  the  desir¬ 
ability  of  filing  an  application  for  exemption  under  Sec¬ 
tion  2 (a) 8.  If  such  an  application  had  been  filed  under 
2 (a) 8  we  cannot  assume  that  it  would  have  been  dis¬ 
missed;  and  if  it  had  been  granted  we  can  be  certain 
that  it  could  only  have  been  revoked  by  order.  The  Com¬ 
mission’s  action,  therefore,  in  effect  lulled  the  Reorgan¬ 
ization  Trustees  into  forebearing  to  seek  a  Section  2(a) 
(8)  exemption  which  could  only  be  revoked  by  order. 
Having  by  its  own  course  of  conduct  put  the  Trustees 
in  this  position,  it  would  be  unfair  to  permit  the  Com¬ 
mission  to  revoke  the  exemption  without  the  procedural 
protection  of  an  order. 
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(3)  The  Commission’s  Procedure  Failed  to 
!  Satisfy  the  Holding  Company  Act. 

!  Reference  has  already  been  made  to  sections  19 
and  20(c)  of  the  Holding  Company  Act,  (supra,  p.  14) 
requiring  that  ‘‘orders”  be  entered  only  after  “oppor¬ 
tunity  for  hearing”  and  requiring  as  to  hearings  that 
“appropriate  records  thereof  shall  be  kept”. 

Although  the  Holding  Company  Act  itself  contains 
no  express  provision  as  to  the  basic  elements  of  adjudi¬ 
catory  procedures,  the  elements  of  a  fair  hearing  must 
be  implied  in  order  to  avoid  unconstitutionality.  In 
“Administrative  Agencies  as  Legislators  and  Judges”, 
24  Am.  Bar  Ass’n  Journal  923  (Dodd;  Nov.,  1939)  the 
elements  of  a  fair  hearing  were  summarized  in  these 
words  (p.  974) : 

“(1)  The  administrative  body  must  have  acted 
within  its  authority,  that  is,  within  the  powers 
conferred  upon  it  and  in  the  manner  provided 
by  law; 

(2)  There  must  be  notice  and  an  opportunity  to  be 
heard; 

(3)  There  must  be  ‘a  reasonable  opportunity  to 

know  the  claims  of  the  opposing  party  and  to 
meet  them’;  V/ 

•  (4)  A  finding  may  not  be  based  on  undisclosed 
facts; 

(5)  The  procedure  must  be  consistent  with  the  es¬ 
sentials  of  a  fair  trial; 

(6)  The  findings  must  be  based  on  ‘substantial  evi¬ 
dence’  and  must  not  be  arbitrary  and  capri¬ 
cious; 

(7)  ‘Mere  uncorroborated  hearsay  or  rumor’  or  a 
!  mere  scintilla  of  evidence  do  not  suffice,  but 

there  must  be  ‘such  relevant  evidence  as  a  rea- 
i  sonable  mind  might  accept  as  adequate  to  sup¬ 
port  a  conclusion.’  ” 

See  also  the  Attorney  General’s  Report  on  Administra¬ 
tive  Procedure  (77th  Cong.,  1st  Sess.,  Sen.  Doc.  No.  8) 

p.  62. 
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Because  the  procedural  requirements  of  the  Admin¬ 
istrative  Procedure  Act  are,  for  the  most  part,  merely 
declaratory  of  prior  law,  we  shall  avoid  duplication  of 
argument  by  taking  up  the  specific  procedural  errors  of 
the  Conmission  (infra,  p.  29  )  after  we  have  considered 
the  applicability  of  the  Administrative  Procedure  Act. 

(4)  The  Commission’s  Procedure  failed  to 
Satisfy  the  Administrative  Procedure 
Act. 

We  submit  that  the  Administrative  Procedure  Act 
is  applicable  to  this  case,  but  we  do  not  predicate  our 
argument  solely  upon  it.  The  Commission’s  procedural 
errors  would  be  equally  culpable  in  the  absence  of  that 
Act. 

The  Commission  appears  to  admit  that  the  Admin¬ 
istrative  Procedure  Act  is  applicable.  In  fact,  the  Com¬ 
mission  made  an  attempt  to  comply  with  the  rule- 
making  requirements  of  that  Act  (R.  133  a,  1  a,  2  a). 

The  Administrative  Procedure  Act  was  approved  on 
June  11,  1946.  Section  12  (5  U.S.C.A.  1011)  provides 
in  part  that : 

“This  Act  shall  take  effect  three  months  after 
its  approval  except  that  sections  7  and  8  shall  take 
effect  six  months  after  such  approval,  the  require¬ 
ment  of  the  selection  of  examiners  pursuant  to  sec¬ 
tion  11  shall  not  become  effective  until  one  year 
after  such  approval,  and  no  procedural  requirement 
shall  be  mandatory  as  to  any  agency  proceeding 
initiated  prior  to  the  effective  date  of  such  require¬ 
ment.” 

The  procedural  requirements  of  Sections  7  and  8  be¬ 
came  effective,  therefore,  on  December  11,  1946.  The 
instant  proceeding  was  not  initiated  until  December  20, 
1946,  although  the  Notice  of  Proposed  Rule  had  been 
issued  under  date  of  November  21,  1946,  and  published 
on  November  25  (R.  10  a)  and  November  28  (R.  11  a). 
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Under  the  Administrative  Procedure  Act,  “adjudi¬ 
cation”  is  defined  in  Subsection  2(d)  (5  U.S.C.A. 

1001  d)  as  “agency  process  for  the  formulation  of  an 
order”;  and  “order”  is  defined  as  the  “whole  or  any  part 
of  the  final  disposition  (whether  affirmative,  negative, 
injunctive  or  declaratory  in  form)  of  any  agency  in  any 
matter  other  than  rule-making  but  including  licensing”. 
If,  therefore,  the  action  in  question  is  not  “rule-making”, 
it  is  “adjudication”. 

i  Rule-making  is  defined  in  Subsection  2(c)  (5 

U.S.C.A.  1001(c) ).  This  section  provides  in  part: 

“  ‘Rule’  means  the  whole  or  any  part  of  any  agency 
statement  of  general  or  particular  applicability  and 
future  effect  designed  to  implement,  interpret,  or 
prescribe  law  or  policy  *  *  *.” 

A  learned  author  has  concluded  that  “apparently 
the  essential  general  characteristics  of  a  ‘rule’  are  that 
it  is  a  ‘statement  of  future  effect  designed  to  implement, 
interpret,  or  prescribe  law  or  policy’  ”.1 

By  this  test  the  action  in  question  is  not  rule-mak¬ 
ing.  It  has  already  been  demonstrated  that  the  Commis¬ 
sion’s  action  can  have  no  future  effect  (supra,  p.  17). 
Nor  is  its  action  designed  to  “implement,  interpret  or 

1.  “Some  Comments  on  the  Administrative  Procedure  Act”  (Nath- 
anson),  41  Illinois  Law  Review  368,  373  (1946).  See  also  H.  R.  1980, 
79th.  Cong.  2d  Sess.,  p.  20. 

Speaking  of  the  Administrative  Procedure  Act,  the  Chairman  of  the 
House  Subcommittee  on  the  Judiciary  said  (92  Cong.  Rec.  5574,  5575) : 
“In  this  bill  the  accepted  analytical  terminology  has  been  adopted. 
Accordingly  we  speak  of  rule  or  rule  making  whenever  agencies 
are  exercising  legislative  powers.  We  speak  of  orders  and  adjudica¬ 
tions  when  they  are  doing  things  which  courts  otherwise  do. 

•  In  rule  making  an  agency  is  not  telling  someone  what  his 
rights  and  liabilities  are  for  past  conduct  or  present  status  under 
existing  law.  Instead,  in  rule  making  the  agency  is  prescribing  what 
the  future  law  shall  be  so  far  as  it  is  authorized  to  act.”  (Italics 
supplied) 
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prescribe  law  or  policy.”  Matters  of  “law  or  policy” 
necessarily  connote  generality.  Action  limited  in  its 
effect  to  a  specific  situation  cannot  be  said  to  implement, 
interpret  or  prescribe  a  “policy”. 

Section  5  of  the  Procedure  Act  (5  U.S.C.A.  1004) 
provides  that  “In  every  case  of  adjudication  required  by 
statute  to  be  determined  on  the  record  after  opportunity 
for  an  agency  hearing”,  (with  exceptions  not  here  rele¬ 
vant)  certain  procedural  requirements  must  be  met. 
Section  5  is  applicable  to  the  instant  proceeding  because 
the  Holding  Company  Act  required  that  the  Commission 
action  in  the  instant  case  be  determined  on  the  record 
after  opportunity  for  agency  hearing.  The  Commission’s 
action  is  an  “order”  under  the  Holding  Company  Act  ( as 
we  have  demonstrated;  supra,  p.  14).  Under  Section 
20(c)  of  the  Holding  Company  Act,  “orders  of  the  Com¬ 
mission  shall  be  issued  only  after  opportunity  for  hear¬ 
ing”,  and  Section  19  of  the  same  Act  requires,  as  to 
hearings,  that  “appropriate  records  thereof  shall  be 
kept.”  The  requirement  of  a  hearing  on  the  record 
within  the  meaning  of  Section  5  of  the  Administrative 
Procedure  Act  is  “ordinarily  to  be  inferred  from  the  stat¬ 
utory  requirement  of  a  hearing”,  e.g.,  the  requirement 
of  Section  20(c)  of  the  Holding  Company  Act.  “Rule- 
making,  Adjudication  and  Exemptions  under  the  Admin¬ 
istrative  Procedure  Act”,  94  U.  of  Penna.  Law  Review, 
621,  635  (Ginnane,  May  1947). 

The  prodecural  requirement  of  Sections  7  and  8  of 
the  Administrative  Procedure  Act  (5  U.S.C.A.  1006, 
1007)  are,  therefore,  applicable.  Section  7  provides  in 
part  as  follows : 

“In  hearings  which  section  4  or  5  requires  to  be  con¬ 
ducted  pursuant  to  this  section: 
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“(c)  Except  as  statutes  otherwise  provide,  the  pro¬ 
ponent  of  a  rule  or  order  shall  have  the  burden  of 
proof.  Any  oral  or  documentary  evidence  may  be 
received,  but  every  agency  shall  as  a  matter  of  policy 
provide  for  the  exclusion  of  irrelevant,  immaterial, 
or  unduly  repetitious  evidence  and  no  sanction  shall 
be  imposed  or  rule  or  order  be  issued  except  upon 
consideration  of  the  whole  record  or  such  portions 
thereof  as  may  be  cited  by  any  party  and  as  sup¬ 
ported  by  and  in  accordance  with  the  reliable, 
probative,  and  substantial  evidence.  Every  party 
shall  have  the  right  to  present  his  case  or  defense  by 
oral  or  documentary  evidence,  to  submit  rebuttal 
evidence,  and  to  conduct  such  cross-examination  as 
1  may  be  required  for  a  full  and  true  disclosure  of  the 
facts.  In  rule  making  or  determining  claims  for 
1  money  or  benefits  or  applications  for  initial  licenses 
1  any  agency  may,  where  the  interest  of  any  party 
will  not  be  prejudiced  thereby,  adopt  procedures  for 
i  the  submission  of  all  or  part  of  the  evidence  in  writ¬ 
ten  form. 

“(d)  The  transcript  of  testimony  and  exhibits,  to¬ 
gether  with  all  papers  and  requests  filed  in  the  pro¬ 
ceeding,  shall  constitute  the  exclusive  record  for 
decision  in  accordance  with  section  8  and,  upon 
payment  of  lawfully  prescribed  costs,  shall  be  made 
available  to  the  parties.  Where  any  agency  decision 
rests  on  official  notice  of  a  material  fact  not  appear¬ 
ing  in  the  evidence  in  the  record,  any  party  shall  on 
timely  request  be  afforded  an  opportunity  to  show 
the  contrary.” 

5.  The  Commission’s  Procedural  Errors 
Were  Prejudicial  to  Petitioner. 

Because  the  procedural  requirements  of  a  “hearing” 
under  the  Public  Utility  Holding  Company  Act  were  not 
materially  modified  by  the  provisions  of  the  Adminis¬ 
trative  Procedure  Act,  it  is  expedient  to  consider  each  of 
the  respects  in  which  the  procedures  followed  by  the 
Commission  were  prejudicial  to  the  parties,  giving  con- 
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sideration  to  both  the  Holding  Company  Act  and  the 
Administrative  Procedure  Act  at  the  same  time. 

We  shall  point  out  that  the  Commission  failed  in  its 
procedural  duties  in  the  following  respects: 

(a)  It  failed  to  keep  a  record; 

(b)  It  considered  matters  outside  the  material  cer¬ 
tified  to  this  Court; 

(c)  It  assumed  that  its  adversaries  had  the  burden 
of  proof; 

(d)  It  denied  the  right  to  present  oral  or  docu¬ 
mentary  evidence;  and 

(e)  It  deprived  the  parties  of  the  right  of  cross- 
examination. 

(f)  It  failed  to  provide  opportunity  to  know  or  to 
contest  its  factual  assertions. 

( a )  It  Failed  to  Keep  a  Record. 

Section  19  of  the  Holding  Company  Act  provides 
with  respect  to  hearings  that:  “appropriate  records 
thereof  shall  be  kept”.  The  same  requirement  is  pro¬ 
vided  in  Section  7(d)  of  the  Administrative  Procedure 
Act,  viz:  “the  transcript  of  testimony;  and  exhibits, 
together  with  all  papers  and  requests  filed  in  the  proceed¬ 
ing,  shall  constitute  the  exclusive  record  for  decision  in 
accordance  with  Section  8  *  * 

By  its  own  admission,  the  Commission  has  failed  to 
keep  a  record.  In  its  Certificate  of  Transcript  filed  with 
this  Court,  the  Commission  said  (R.  la):  “The  Com¬ 
mission  having  heretofore  advised  this  Court  that  said 
action  was  not  entered  upon  a  ‘record’  of  hearing  upon 
which  evidence  was  taken,  but  followed  procedures 
which  the  Commission  deemed  appropriate  for  rule 
making  *  * 


30 


Argument 


(b)  It  Considered  Matters  Outside  the  Material 
Certified  to  This  Court. 

The  Commission  has  taken  into  consideration  facts 
which  are  not  in  the  material  certified  to  this  Court.  In 
response  to  Philadelphia  Company’s  inquiry  of  Decem¬ 
ber  10, 1946  (R.  29  a)  as  to  the  basis  of  the  Commission’s 
action,  the  Commission  responded  by  its  telegram  dated 
December  13, 1946  (R.  34  a)  that: 

‘‘For  specific  discussion  of  problems  thereunder  re¬ 
garding  Pittsburgh  Railways  and  associate  com¬ 
panies  you  are  again  referred  to  notice  instituting 
proceedings  under  section  11(b)  2  regarding  Phila¬ 
delphia  Company”. 

The  Commission’s  subsequent  opinion  appears  to  have 
drawn  heavily  upon  the  11(b)  2  proceedings  for  its  data. 
The  11(b) 2  notice,  however,  was  never  included  in  the 
docket  in  the  rule-amendment  proceedings,  and  is  not  in 
the  record  now  before  this  Court,  although  reference  to 
it  was  made  by  Commission  counsel  in  his  oral  argument 
before  the  Commission  (R.  67  a). 

Moreover,  on  December  13,  1946,  when  the  Com¬ 
mission  called  attention  to  its  11(b)  2  notice,  the  time 
had  not  expired  for  the  filing  of  answers  to  such  notice. 
Indeed,  such  answers  were  not  filed  until  February  10, 
1947,  after  the  completion  of  oral  argument  before  the 
Commission  on  the  proposed  amendment.  In  its  answer 
then  filed,  many  of  the  factual  averments  in  the  Com¬ 
mission’s  original  11(b)  2  order  were  contradicted  by 
Philadelphia  Company.  Insofar,  therefore,  as  the  Com¬ 
mission  has  relied  on  the  11(b)  (2)  order  for  factual 
data,  it  has  violated  a  basic  element  of  a  fair  hearing. 
Ohio  BeU  Tel.  Co.  v.  Commissioner ,  301  U.S.  292.  Ad¬ 
ministrative  Procedure  Act,  sect.  8(d). 
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(c)  It  Assumed  That  Its  Adversaries  Had  the 
Burden  of  Proof 

Section  7(c)  of  the  Administrative  Procedure  Act 
provides  in  part:  “Except  as  statutes  otherwise  pro¬ 
vide,  the  proponent  of  a  rule  or  order  shall  have  the 
burden  of  proof.”  It  will  be  noted  that  this  requirement 
is  applicable  whether  or  not  the  action  in  question  be 
deemed  a  “rule”  or  an  “order”. 

Section  7(c)  merely  states  a  “customary  rule”  and 
merely  restates  the  law  as  it  existed  under  the  Holding 
Company  Act  as  well  as  other  acts.  Interpretation  of 
Attorney  General,  Senate  Committee  Report,  1945,  p.  42, 
United  States  v.  Chicago ,  M.,  St.  P.  &  P.  R.  Co 294  U.S. 
499,  Helvering  v.  Taylor,  293  U.S.  507,  515. 

As  proponent  of  the  proposed  amendment,  the  Com¬ 
mission  had  the  burden  of  proof  with  respect  to  it.  The 
Commission  erroneously  assumed,  however,  that  it  pro¬ 
posed  amendment  should  be  adopted  unless  valid  reason 
were  shown  to  the  contrary.  It  said  in  its  memorandum 
in  support  of  its  action  (R.  117  a) : 

“We  have  not  been  persuaded  by  the  arguments  made 
by  the  ob  jectors  to  the  proposed  rule  that  our  task 
of  administering  Section  11  will  not  be  facilitated 
by  our  withdrawal  of  the  exemption  *  *  *  ”  (Italics 
supplied). 

The  Commission  erred  also  in  the  sense  that  it 
failed  to  present  any  evidence  whatever.  The  absence 
of  evidence  is,  of  course,  a  failure  to  sustain  the  burden 
of  proof. 
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1  (d)  It  Denied  the  Right  to  Present  Oral  or 
Documentary  Evidence 

Section  7(c)  of  the  AdminiHt.rfl.tive  Procedure  Act 
provides  in  part:  “Every  party  shall  have  the  right  to 
present  his  case  or  defense  by  oral  or  documentary  evi¬ 
dence,  to  submit  rebuttal  evidence,  *  *  *  ” 

This  provision  appears  to  do  no  more  than  to  state 
pre-existing  law.  Edwards  v  United  States ,  312  U.S. 
473,  482.  Anniston  Mfg.  Co.  v.  Davis,  301  U.S.  337,  356. 

Notwithstanding  this  provision,  the  Commission 
failed  not  only  to  present  any  evidence  of  its  own,  but 
to  permit  its  adversaries  to  present  evidence. 

(e)  It  Deprived  the  Parties  of  the  Right  of 
Cross-Examination 

Section  7(c)  of  the  Administrative  Procedure  Act 
expressly  provides  for  the  right  “to  conduct  such  cross- 
examination  as  may  be  required  for  a  full  and  true  dis¬ 
closure  of  the  facts”.  This  provision  merely  codifies 
one  of  the  “fundamentals  of  a  fair  hearing”.  “Admin¬ 
istrative  Adjudication  in  the  State  of  New  York”  (Ben¬ 
jamin)  p.  194,  201-202;  Greehbaum  v  Bingham,  201  N.Y. 
343,  347,  94  N.E.  853  (1911).  See  also  “Administrative 
Tribunals  and  the  Rules  of  Evidence”  (Stephens;  1933) 
p.  95.  Nevertheless,  the  parties  affected  by  the  Commis¬ 
sion’s  action  were  wholly  deprived  of  this  right.  They 
were  given  no  evidence  upon  which  to  cross-examine. 
Their  questions  as  to  the  relevant  facts  could  find  no 
means  of  expression.  Counsel  were  unable  to  elicit  facts 
as  to  the  “experience”  or  “situations”  on  which  the  Com¬ 
mission’s  actions  were  predicated.  They  were  given  no 
opportunity  to  inquire  as  to  the  manner  in  which  holding 
companies  and  subsidiaries  were  supposedly  “entangled”. 
They  were  given  no  opportunity  to  inquire  as  to  the 
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precise  objectives  which  the  Commission  hoped  to 
achieve  by  its  action  or  the  reasoning  which  made  these 
objectives  appear  necessary  and  proper.  Clearly  they 
were  prejudiced  by  being  rendered  helpless  in  these 
respects. 

(f )  It  Failed  to  Provide  Opportunity  to  Know 
Or  to  Contest  Its  Factual  Assertions 

As  stated  in  Morgan  v  U.S.,  304  U.S.  1, 18 : 

“The  right  to  a  hearing  embraces  not  only  the  right 
to  present  evidence,  but  also  a  reasonable  oppor¬ 
tunity  to  know  the  claims  of  the  opposing  party 
and  to  meet  them”. 

The  Commission,  however,  failed  to  afford  any  op¬ 
portunity  to  the  parties  to  know  or  to  contest  its  factual 
findings  in  advance  of  its  final  action.  No  intermediate 
report  or  tentative  findings  were  made.  Such  procedure 
violates  not  only  the  principle  of  the  Morgan  case,  supra , 
(See  especially  304  U.S.  at  19)  but  of  Section  8(b)  of 
the  Administrative  Procedure  Act  (5  U.S.C.A.  1007 (b) ) . 

II.  The  Commission  Exceeded  Its  Statutory  Authority. 

Aside  from  the  foregoing  discussion  the  Commis¬ 
sion  exceeded  its  statutory  authority  from  a  substantive 
point  of  view. 

The  Holding  Company  Act  must  be  construed  to 
require  that  the  Commission's  action,  in  order  to  be 
valid,  must  not  be  arbitrary  or  groundless.  If  the  Act 
were  construed  to  permit  arbitrary  or  unreasonable 
action,  it  would  be  unconstitutional.  Consolidated  Edi¬ 
son  Co.  v.  N.L.R.B.,  305  U.S.  197,  229,  230;  Florida  v . 
U.S. ,  282  U.S.  194;  U.S.  v.  Chicago,  M.,  St.  P.  &  P.  R.  Co., 
294  U.S.  499,  510,  511.  We  shall  demonstrate  the  Com¬ 
mission’s  action  is  wholly  without  rational  basis  and  is 
therefore  arbitrary  and  unreasonable. 
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1.  No  Valid  Reason  Was  Given  For  The 

Commission’s  Action. 

(a)  No  Reason  Whatever  Was  Assigned 
For  Assuming  Jurisdiction  Over 
“Other  Transactions”. 

The  Commission  asserted  in  its  notice  instituting 
this  proceeding  that  it  was  necessary  to  “exercise  juris¬ 
diction  over  reorganization  plans  and  other  transac¬ 
tions”  (R.  9  a) .  Its  discussion  of  the  reasons  for  adopt¬ 
ing  its  amendment,  however,  was  limited  solely  to  the 
question  of  the  formulation  of  a  plan  of  reorganization 
for  Pittsburgh  Railways  Company.  The  Commission 
did  not  even  attempt  to  cite  any  reason  for  its  assertion 
of  jurisdiction  over  any  “other  transactions”  (R.  84  a, 
48  a)  nor  did  it  make  reference  in  its  discussion  to  any 
system  other  than  the  Philadelphia  Company  system. 
The  assertion  of  jurisdiction  over  “other  transactions”, 
being  without  basis,  is  arbitrary  and  unreasonable. 

(b)  No  Valid  Reason  Was  Given  For  As¬ 
suming  Jurisdiction  Under  Section 

U(f) . 

The  sole  reasons  assigned  for  the  Commission’s 
action  related  to  the  desirability  of  applying  Section 
11(f)  (as  distinguished  from  other  sections)  of  the 
Holding  Company  Act  to  a  plan  of  reorganization  for 
Pittsburgh  Railways  Company  (Cf.  R.  124  a).  These 
reasons,  if  they  may  be  called  reasons,  are  set  forth  in 
the  Commission’s  Memorandum  of  Views  in  Support  of 
its  Amendment  to  Rule  U-49(c)  (R.  llla-131a).  We 
shall  demonstrate  that  none  of  them  is  valid. 

As  as  a  background  for  this  argument,  the  follow¬ 
ing  facts  concerning  the  nature  of  S.E.C.’s  jurisdiction 
under  Section  11  (f)  must  be  borne  in  mind. 
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1.  As  matters  now  stand,  two  wholly  separate  and 
distinct  reorganization  proceedings  are  in  progress. 
These  are:  (a)  the  reorganization  proceeding  of  Phil¬ 
adelphia  Company  pending  before  S.E.C.  under  Section 
11(b)  of  the  Holding  Company  Act,  and  (b)  the  re¬ 
organization  of  Pittsburgh  Railways  Company  pending 
before  the  District  Court  for  the  Western  District  of 
Pennsylvania  under  Chapter  X  of  the  Bankruptcy  Act. 
The  application  of  Section  11(f)  to  the  Chapter  X  pro¬ 
ceeding  of  Pittsburgh  Railways  would  not  make  these 
two  proceedings  any  the  less  distinct.  Even  if  Section 
11(f)  were  applied,  S.E.C.  could  not  consolidate  the  two 
proceedings  nor  hear  them  together.  The  proceedings 
would  have  different  parties  and  different  records. 
They  would  be  subject  to  different  statutory  require¬ 
ments  and  subject  to  different  appellate  procedures. 

2.  Under  the  existing  procedure  provided  by  Chap¬ 
ter  X  of  the  Bankruptcy  Act,  the  Commission  would 
render  an  advisory  opinion  to  the  Court  on  a  plan  of 
reorganization.  The  Court  would,  of  course,  be  free  to 
disregard  the  Commission’s  recommendations.  But  even 
if  Section  11(f)  were  applied,  the  Court  would  still  be 
free  to  reach  a  conclusion  different  from  that  reached 
by  the  Commission.  Section  11(f),  therefore,  does  not 
give  S.E.C.  the  power  to  compel  acceptance  of  a  plan 
by  the  Court  or  to  render  any  fiat  that  any  given  plan 
shall  be  enforced.  The  Commission  must  still  (under 
11(f)  as  well  as  Chapter  X)  await  the  decision  of  the 
Court  before  it  can  treat  any  plan  as  final  and  binding. 
The  Commission’s  power  is  purely  negative. 

With  these  points  in  mind,  we  may  turn  to  the 
“reasons”  cited  in  the  Commission’s  Memorandum  in 
support  of  its  action.  At  the  outset  of  its  discussion  in 
the  Memorandum,  the  Commission  quotes  from  its 
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Notice  of  its  proposed  amendment  to  Rule  U-49  ( c)  dated 
November  21, 1946  (R.  117  a)  as  follows: 

“*  *  *  There  exist  situations  in  which  the 
i  security  structures  of  registered  holding  companies 
and  their  subsidiaries  are  entangled  in  such  a  man¬ 
ner  as  to  make  it  necessary  for  the  Commission,  in 
order  properly  to  perform  its  statutory  responsibil¬ 
ities  with  respect  to  the  corporate  structure  of  a 
holding  company,  to  exercise  jurisdiction  over  re¬ 
organization  plans  and  other  transactions  by  its 
subsidiary  companies  although  such  subsidiaries 
may  not  be  electric  or  gas  utility  companies”. 
[Italics  supplied] . 

This  statement,  it  may  be  noted,  is  the  theme  of 
the  Commission’s  action.  It  appeared  in  the  original 
notice  (R.  8  a).  Its  repetition  constituted  the  heart  of 
the  oral  argument  of  Commission  counsel  in  support 
of  the  amendment  (R.  69  a). 

On  analysis,  however,  this  vital  statement  turns  but 
to  be  no  reason  at  all,  but  merely  a  begging  of  the  ques¬ 
tion.  It  simply  says,  in  effect,  that  it  is  necessary  for 
the  Commission  to  exercise  jurisdiction.  But  this  is  the 
very  point  in  issue.  The  question  why  such  exercise  of 
jurisdiction  is  necessary  remains  unanswered. 

After  describing  the  11(b)  reorganization  proceed¬ 
ings  of  Philadelphia  Company,  the  Commission’s  Memo¬ 
randum  continues  with  the  statement  ( R.  122  a-123  a ) 
that: 

“Although  Philadelphia  Company  in  its  answer  filed 
in  the  Section  11  proceedings  has  denied  any  neces¬ 
sity  for  reorganization  or  other  action  by  it  pur- 
!  suant  to  that  Section,  it  may  of  course  be  necessary 
that  such  action  be  taken,  dependent  upon  the  dis¬ 
position  of  the  issues  in  the  Section  11  proceedings. 
In  the  event  that  such  action  should  be  determined 
to  be  necessary,  consideration  would  necessarily 
have  to  be  given  to  the  interests  of  Philadelphia 
Company  in  the  securities  of  the  Pittsburgh  Rail¬ 
ways  group  of  companies,  with  particular  reference 
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to  the  guarantees  and  other  relationships  among 
such  companies.  Reciprocally,  a  consideration  of 
these  matters  may  be  of  material  aid  in  achieving 
a  sound  and  effective  reorganization  for  Pittsburgh 
Railways  Company”.  (Italics  supplied) 

This  statement  appears,  under  analysis,  to  be  noth-* 
ing  more  than  an  assertion  that  certain  events  “may” 
occur  in  the  11(b)  proceedings  of  Philadelphia  Com¬ 
pany  and  that  if  they  do  occur  (with  no  representation 
as  to  whether  they  will) ,  “consideration”  would  have  to 
be  given  to  the  “interests”  of  Philadelphia  Company  in 
the  securities  of  the  Pittsburgh  Railways  group.  The 
statement  is  vague  to  the  point  of  being  almost  mean¬ 
ingless.  But  whatever  meaning  it  has  would  appear  to 
furnish  no  reason  whatever  as  to  why  any  “considera¬ 
tion”  of  the  “interests”  of  Philadelphia  Company  in  the 
securities  of  the  Pittsburgh  Railways  group  requires 
assertion  by  S.E.C.  of  jurisdiction  under  Section  11(f). 
If  such  consideration  is  necessary  in  the  11(b)  proceed¬ 
ings,  it  can  be  given  by  the  Commission  in  the  11(b) 
proceedings,  wholly  without  the  invocation  of  Section 
11(f),  and  wthout  usurping  the  jurisdiction  of  the 
Bankruptcy  Court. 

We  submit,  however,  that  such  consideration  by 
S.E.C.  of  the  interests  of  Philadelphia  Company  is  not 
necessary.  The  Bankruptcy  Court  is  fully  qualified  to 
determine  the  interests  of  Philadelphia  Company  in  the 
securities  of  Pittsburgh  Railways  Company.  It  has  pri¬ 
mary  jurisdiction  of  a  proceeding  in  which  that  question 
has  already  been  raised,  and  in  which  the  Commission  is 
entitled  to  be  heard.  When  the  Court  has  made  its  de¬ 
cision,  the  Commission  will  then  be  in  a  position  to  give 
effect  to  that  determination.  And  even  under  Section 
11(f),  the  Commission  would  have  to  await  the  Court’s 
determination. 
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As  to  the  Commission’s  suggestion,  in  the  above 
quotation,  that  “a  consideration  of  these  matters  [pre¬ 
sumably  the  “interests”  of  Philadelphia  Company  in 
Railways]  may  be  of  material  aid  in  achieving  a  sound 
and  effective  reorganization  for  Pittsburgh  Railways 
Company”,  the  Commission’s  statement  is  not  an  asser¬ 
tion  of  fact,  but  merely  an  unsupported  suggestion  of  a 
possibility  that  “may”  occur.  Again  the  Commission 
begs  the  question  and  fails  to  give  any  clue  as  to  how 
such  aid  will  be  given  to  the  Railways  reorganization. 
It  is  also  noteworthy  that  the  Commission  does  not  men¬ 
tion  the  fact  that  the  Reorganization  Court  has  never 
cited  the  need  for,  or  made  a  request  for,  the  Commis¬ 
sion’s  assistance.  And  the  Circuit  Court  of  Appeals  for 
the  Third  Circuit,  when  it  called  for  a  system-wide  re¬ 
organization  {In  re  Pittslmrgh  Railways  Co.,  155  F. 
2d  477)  gave  no  hint  of  any  such  need. 

The  Commission  mentions  that  the  Philadelphia  re¬ 
organization  “may”  affect  the  Railways  reorganization 
(R.  123  a): 

“The  treatment  which  may  be  accorded  such  holders 
[i.e.  holders  of  ‘guaranteed  obligations’]  in  a  plan 
for  Philadelphia  Company  may,  of  course,  be  de¬ 
pendent  upon  the  type  of  reorganization  plan  which 
may  ultimately  become  effective  for  Pittsburgh 
Railways  Company”. 

And,  it  says,  the  Railways  reorganization  “may” 
affect  the  Philadelphia  reorganization  (R.  123  a-124  a) : 

“Conversely,  any  reorganization  of  Pittsburgh  Rail¬ 
ways,  insofar  as  it  involves  the  holders  of  guaran¬ 
teed  obligations,  may  be  materially  affected  by  the 
outcome  of  the  Philadelphia  Company  Section 
11(b)  proceedings”. 

It  concludes  (R.  124  a) : 

“Under  these  circumstances  it  is  our  opinion  that 
the  problems  of  corporate  reorganization  of  these 
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two  companies,  whether  or  not  they  are  considered 
in  the  same  proceeding,  can  best  be  dealt  with  under 
the  jurisdiction  of  the  same  regulatory  agency”. 

As  to  the  suggestion  that  the  Philadelphia  Company 
11(b)  proceeding  “may  be”  affected  by  the  type  of  re¬ 
organization  which  may  become  effective  for  Pittsburgh 
Railways  Company,  we  have  a  mere  suggestion  of  a  pos¬ 
sibility.  But  even  assuming  this  possibility  to  be  true, 
it  is  no  ground  for  the  Commission’s  assuming  a  power 
to  veto  Railways’  plan  of  reorganization  and  assuming 
the  sole  function  of  hearing  evidence  thereon.  On  the 
contrary,  it  is  a  perfectly  normal  procedure  for  the  deter¬ 
mination  of  the  rights  of  creditors  against  a  surety  (here 
Philadelphia  Company)  to  await  the  determination  of 
the  rights  of  the  creditors  against  the  principal.  In  any 
event,  a  tribunal  (S.E.C.)  having  jurisdiction  over  the 
surety  cannot  compel  another  tribunal  (the  Court) 
having  jurisdiction  over  the  principal,  to  stay  its  hand. 

As  to  the  statement  that  “conversely”  the  Railways 
reorganization  “may  be”  affected  by  the  11(b)  proceed¬ 
ings,  we  again  have  a  mere  unsupported  expression  of 
possibility.  Again,  however,  even  assuming  that  the 
Railways  reorganization  will  be  affected  by  the  11(b) 
proceedings,  we  fail  to  perceive  how  that  circumstance 
amounts  to  any  reason  why  S.E.C.  should  hold  plan 
hearings  under  Section  11  (f)  and  exercise  a  veto  power 
over  the  Railways’  plan.  It  will  be  entirely  possible  for 
S.E.C.,  when  it  renders  its  advisory  opinion,  to  direct 
the  attention  of  the  Court  to  the  impact,  if  any,  of  the 
Section  11(b)  reorganization  on  the  Railways  reorgani¬ 
zation. 

The  Commission’s  conclusion  that  the  problems  of 
reorganization  “can  best  be  dealt  with  under  the  juris¬ 
diction  of  the  same  regulatory  agency”  (R.  124  a)  is  a 
complete  non  sequitur.  Even  under  Chapter  X,  the  pro- 
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ceedings  will  be  “dealt  with”  “in  the  same  forum”  (Cf. 
R.  124  a)  in  the  sense  that  a  single  forum  ( the  SEC )  will 
exercise  both  advisory  jurisdiction  in  the  Chapter  X  pro¬ 
ceeding  with  respect  to  Pittsburgh  Railways,  and  its 
11(b)  jurisdiction  under  the  Holding  Company  Act  with 
respect  to  Philadelphia  Company.  The  inference  that 
the  consideration  of  the  proceedings  in  “the  same 
forum”  is  made  possible  solely  by  reason  of  the  appli¬ 
cation  of  Section  11(f)  is,  therefore,  without  founda¬ 
tion.  And  even  if  Section  11(f)  were  applied,  the  11(b) 
proceedings  of  Philadelphia  Company  and  the  11  (f )  pro¬ 
ceedings  for  Pittsburgh  Railways  Company  would  still, 
as  we  have  pointed  out,  be  entirely  separate,  and  the 
Commission  would  still  be  powerless  to  impose  an  affirm¬ 
ative  fiat  on  any  11(f)  plan. 

Section  11(f),  therefore,  does  not  create  the  exist¬ 
ence  of  jurisdiction  ‘fin  the  same  forum”.  That  will 
occur  whether  Section  11(f)  is  applied  or  not.  What 
Section  11(f)  would  do  would  be  to  give  the  Commission 
two  things :  ( 1 )  a  veto  power  over  the  plan,  and  ( 2 )  the 
right  to  make  the  record  in  support  of  the  plan.  On  the 
question  as  to  the  value  or  need  of  these  particular 
powers,  the  Commission’s  Memorandum  is  wholly  silent. 
We  submit  that  silence  is  not  an  adequate  substitute  for 
reason. 
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2.  The  Commission  Is  Without  Statutory 
Authority  to  Accomplish  the  Objective 
of  Its  Action,  Namely  to  Apply  Section 
11(f)  of  the  Holding  Company  Act  to 
the  Pittsburgh  Railways  Reorganiza¬ 
tion. 

(a)  The  Commission  Has  No  Authority  to 
Deprive  the  Bankruptcy  Court  of  Jur¬ 
isdiction. 

It  is  apparent  that  the  sole  impact  of  the  Commis¬ 
sion’s  action  in  this  case  is  upon  the  bankruptcy  reorgan¬ 
ization  proceedings  of  Pittsburgh  Railways  Company 
now  pending  in  District  Court  of  the  United  States  for 
the  Western  District  of  Pennsylvania.  It  is  equally  ap¬ 
parent  that  the  purpose  of  the  Commission’s  action  is  to 
impose  upon  that  reorganization  the  provisions  of  Sec¬ 
tion  11(f)  of  the  Holding  Company  Act.  No  other  sec¬ 
tion  is  cited  by  the  Commission  as  having  any  possible 
relevance. 

The  facts  concerning  the  pending  reorganization 
have  already  been  stated  by  this  Court  in  its  opinion  filed 
October  8,  1947,  denying  the  Commission’s  Motion  to 
Dismiss  the  Petition  for  Review  (R.  199  a) .  We  shall  not 
undertake  to  repeat  those  facts  here,  but  shall  merely 
summarize  (1)  the  impact  of  the  Commission’s  action 
upon  the  Court,  and  (2)  the  respects  in  which  the  Court 
and  the  parties  have  relied  upon  the  Commission’s  pre¬ 
vious  disclaimer  of  jurisdiction  in  this  case.  In  the  light 
of  these  points,  it  will  be  apparent  that  the  Commission 
is  now  lacking  in  authority  to  assert  jurisdiction  under 
Section  11(f). 
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The  effect  of  the  Commission's  present  action. 

The  drastic  limitations  which  the  Commission’s  ac¬ 
tion  would  impose  upon  the  Reorganization  Court  may 
be  summarized  as  follows : 

(a)  The  Commission  now  seeks,  in  effect,  to 
enjoin  that  Court  from  holding  plan  hearings  pur¬ 
suant  to  the  duty  imposed  upon  the  Court  by  Chap¬ 
ter  X.  The  Commission  would  compel  the  Court 
to  stay  its  hand  until  some  time  in  the  future,  after 
the  Commission  had  spoken  (R.  250  a,  267  a). 

(b)  The  Commission  will  limit  the  number  and 
scope  of  the  plans  which  the  Court  may  consider. 
Whereas  the  Court  ordinarily  has  power  to  consider 
any  plan  or  plans  ( Chapter  X,  Sec.  169 ;  11  U.S.C. A. 
569),  the  Commission  would  prevent  it  from  con¬ 
sidering  any  plan  other  than  that  approved  by  the 
Commission. 

(c)  The  Commission  will  assert  the  sole  right 
to  make  the  record  in  this  case  and  will  assert  that 
the  Court  has  no  power  to  consider  the  issues  except 
upon  the  record  made  before  the  Commission.  In 
re  Midland  United  Co.,  58  F.  Supp.  667,  683.  (R. 
128a). 

(d)  The  Commission  now  undertakes  to  exer¬ 
cise  a  veto  power  over  the  plan,  in  lieu  of  the  ad¬ 
visory  power  given  to  it  under  section  172  of  Chap¬ 
ter  X. 

The  Action  Taken  in  Reliance  on  the  Commis¬ 
sion’s  Past  Action 

The  Commission  has  for  more  than  eight  years 
acquiesced  in  a  reorganization  proceeding  which  con¬ 
templated  the  application  of  the  principles  of  Chapter  X, 
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and  the  non-application  of  Section  11  (f)  (R.  38  a,  39  a) . 
Because  of  this  attitude  of  the  Commission,  the  Court 
and  the  parties  were  led  to  take  the  following  steps, 
which  are  wholly  at  variance  with  the  Commission’s 
present  position: 

1.  The  Reorganization  Court  entered  its  order  of 
November  7, 1938  applying  the  Chandler  Act  to  the  plan 
of  reorganization  in  the  Pittsburgh  Railways  proceed¬ 
ing,  and  contemplating  that  the  Commission’s  power 
would  be  advisory  only.  (R.  88  a) 

2.  A  plan  of  reorganization  was  prepared  which 
made  no  provision  for  its  submission  to  the  Securities 
and  Exchange  Commission  under  Section  11(f)  ( R  90  a ) . 

3.  The  plan  was  presented  to  the  Pennsylvania 
Public  Utility  Commission  for  approval  under  Section 
178  of  the  Bankruptcy  Act.  (R.  90  a;  109  a)  That 
Commission,  after  hearings,  approved  the  plan,  and 
rejected  the  contention  of  the  Securities  and  Exchange 
Commission  that  the  capitalization  of  the  debtor  should 
be  much  lower  than  is  provided  by  the  plan.  The 
Pennsylvania  Commission  was  given  no  indication  that 
the  Securities  and  Exchange  Commission  would  ulti¬ 
mately  assert  a  veto  power  with  respect  to  its  action. 
(R.  90  a)  On  the  contrary,  in  the  “Memorandum  of  the 
Securities  and  Exchange  Commission”  submitted  by  the 
Securities  and  Exchange  Commission  to  the  Pennsyl¬ 
vania  Public  Utility  Commission,  it  was  represented  that 
the  Securities  and  Exchange  Commission’s  participation 
in  the  reorganization  would  be  advisory  only.  It  is  im¬ 
possible  to  say  that  the  Pennsylvania  Commission’s 
judgment  was  not  influenced  by  S.E.C.’s  express  dis¬ 
claimer  of  the  power  (now  sought  to  be  invoked)  of 
producing  a  stalemate  with  the  P.U.C.  in  the  event  of  a 
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difference  of  views,  such  as  in  fact  occurred,  between  the 
two  Commissions. 

4.  The  Amended  Revised  Plan  of  Reorganization 
was  filed  with  the  Reorganization  Court  on  March  17, 
1942.  (R.  38  a)  If  the  Securities  and  Exchange  Com¬ 
mission  had  validly  asserted  jurisdiction  under  Section 
11(f),  it  would  have  been  necessary  at  that  time  to  file 
the  plan  with  the  Commission  rather  than  the  Court. 

1  5.  By  thus  allowing  the  plan  to  be  filed  with  the 
Court,  the  Commission  caused  to  be  precipitated  the 
question  of  the  jurisdiction  of  the  Court  with  respect 
to  underlier  companies.  (R.  90  a)  This  question  was 
litigated  on  the  petition  of  the  City  of  Pittsburgh  filed 
October  23,  1942,  which  prayed  for  the  commencement 
of  plan  hearings  “forthwith”  by  the  Court.  (R.  39  a) 
The  Commission  thus  allowed  a  different  issue  to  be 
created  than  would  have  been  created  if  the  plan  had 
been  filed  under  Section  11(f).  Since  the  plan  had  been 
filed  only  under  the  Bankruptcy  Act,  the  issue  before  the 
Reorganization  Court  and  the  Third  Circuit  was  whether 
the  system  could  be  reorganized  as  a  unit  under  the 
Bankruptcy  Act.  There  was  not  presented  the  question 
(which  would  have  been  present  if  the  Commission  had 
asserted  its  jurisdiction  under  Section  11  (f ) )  whether 
the  Commission  could  deal  with  the  system  as  a  unit 
(including  companies  which  are  not  subsidiaries  of  any 
holding  company)  under  the  Holding  Company  Act. 
(R  40a) 

6.  The  Circuit  Court  of  Appeals,  sustaining  the 
position  of  the  City  of  Pittsburgh,  handed  down  a  man¬ 
date  which  obviously  contemplated  that  further  pro¬ 
ceedings  be  conducted  “in  court”.  In  re  Pittsburgh  Rail¬ 
ways  Company ,  155  F.  2d  477,  480. 
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7.  By  promulgating  its  Rules  U-3D5  and  U-49,  the 
Commission  made  it  unnecessary  for  the  Trustees  of 
Pittsburgh  Railways  Company  to  give  consideration  to 
seeking  an  exemption  under  Section  2(a)(8)  of  the 
Holding  Company  Act  from  the  jurisdiction  of  the  Com¬ 
mission.  (Cf.  supra,  p.  22) 

The  legal  consequences  of  the  Commission’s 
conduct 

In  the  light  of  the  above  facts,  the  Commission  has 
no  authority  to  oust  or  to  limit  the  jurisdiction  of  the 
Bankruptcy  Court.  That  court  has  primary  jurisdiction 
of  the  property  of  the  Pittsburgh  Railways  system.  The 
Commission  has  for  many  years  disclaimed  its  power 
to  limit  that  jurisdiction,  and  important  action  has  been 
taken,  and  important  judicial  and  regulatory  decisions 
made,  in  reliance  on  that  disclaimer.  Moreover,  the  with¬ 
drawal  of  the  disclaimer  would  cause  future  incon¬ 
venience  and  possible  deadlock  in  the  reorganization 
proceedings. 

In  International  Union  v  Eagle-Picher  M.  &  S.  Co., 
325  U.S.  335,  (1945)  the  National  Labor  Relations  Board 
was  held  to  be  without  power  to  resume  jurisdiction 
with  respect  to  back  pay  awards  which  it  had  committed 
to  the  judgment  of  a  court.  The  Supreme  Court  said 
(325  U.S.  at  341) : 

“What  the  Board  complains  of  is  that  it  is  not  per¬ 
mitted  to  exercise  its  admittedly  wide  discretion  a 
second  time,  or  any  number  of  times  it  may  choose. 

“Administrative  flexibility  and  judicial  certainty  are 
not  contradictory;  there  must  be  an  end  to  disputes 
which  arise  between  administrative  bodies  and  those 
over  whom  they  have  jurisdiction”. 

In  U.S.  v.  Seatrain  Lines,  Inc.,  329  U.S.  424;  (Jan. 
6,  1947),  the  Supreme  Court  held  that  the  Interstate 
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Commerce  Commission  was  without  power  to  revoke  a 
certificate  to  engage  in  certain  types  of  transportation 
after  the  grantee  had  undertaken  activity  pursuant  to 
the  original  permission. 

In  Davis  v.  Wakelee ,  156  U.S.  680,  689,  the  Supreme 
Court  said: 

“It  may  be  laid  down  as  a  general  proposition 
that,  where  a  party  assumes  a  certain  position  in  a 
legal  proceeding,  and  succeeds  in  maintaining  that 
position,  he  may  not  thereafter,  simply  because  his 
interests  have  changed,  assume  a  contrary  position, 
especially  if  it  be  to  the  prejudice  of  the  party  who 
has  acquiesced  in  the  position  formerly  taken  by 
him.” 

To  the  same  effect  are  Ohio  and  Miss.  Ry.  Co.  v.  Mc¬ 
Carthy,  6  Otto  258,  and  Denver  v.  Denver  Tramway 
Cary.,  23  F.  2d  287,  296  (  8  Cir.  1927). 

Louisville  v.  Cumberland  Tel.  &  Tel.  Co.,  224  U.S. 
649,  held  that  a  municipality  could  not  revoke  a  permit 
to  erect  a  telephone  system,  after  the  permit  had  been 
acted  upon.  To  the  same  effect  is  Owensboro  v.  Cumber¬ 
land  Tel.  &  Tel.  Co.,  230  U.S.  58.  In  Arizona  Grocery  v. 
Atchison,  T.  &  S.F.  Ry.,  284  U.S.  370,  the  I.C.C.  was  held 
to  have  no  power  to  change  retroactively  rates  to  which 
it  had  given  its  consent.  See  also  CoUins  v.  Fleming, 
159  F.  2d  431,  438  (E.C.A.,  1947) . 

We  submit  that  the  Commission  is  on  unsafe 
ground  when  it  attempts  to  deprive  the  Bankruptcy 
Court  of  any  of  the  Court’s  usual  powers.  In  I.C.C.  v. 
Jersey  City,  322  U.S.  503,  the  Supreme  Court  said  of  a 
conflict  of  jurisdiction  between  the  Price  Administrator 
and  the  Interstate  Commerce  Commission  (322  U.S. 
at  520) : 

“In  the  light  of  such  history  this  Court  has 
been  reluctant  to  construe  the  emergency  legisla¬ 
tion  as  giving  the  Administrator  standing  to  make 
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mandatory  demands  upon  other  tribunals  or  to 
strip  them  of  their  usual  discretions”.  (Italics 
supplied) 

The  Commission  is  attempting  to  flout  the  well  es¬ 
tablished  rule,  stated  in  Toucey  v.  New  York  Life  Ins. 
Co.,  314  U.S.  118, 134-135,  as  follows: 

“However,  a  line  of  cases  beginning  with 
Hagan  v.  Lucas,  10  Pet.  400,  9  L.  Ed.  470,  holds  that 
the  court,  whether  federal  or  state,  which  first  takes 
possession  of  a  res  withdraws  the  property  from  the 
reach  of  the  other.  Taylor  v.  Carryl,  20  How.  583, 
597, 15  L.  Ed.  1028;  Freeman  v.  Howe,  24  How.  450, 
16  L.  Ed.  749.  See  Kline  v.  Burke  Construction  Co., 
260  U.S.  226,  235,  43  S.  Ct.  79,  83,  67  L.  Ed.  226,  24 
ALE.  1077:  *  *  *” 

(b)  The  Commission  cannot  assert  juris¬ 
diction  over  underliers  which  are  not 
subsidiaries  of  any  holding  company. 

Twelve  of  the  53  underlier  companies  of  Pittsburgh 
Railways  Company  are  not  subsidiaries  of  any  regis¬ 
tered  holding  company  (R.  120  a-121  a) .  Section  11  (f) 
applies  at  most  to  a  plan  of  reorganization  for  “a  regis¬ 
tered  holding  company  or  any  subsidiary  company  there¬ 
of.”  By  its  terms,  therefore,  Section  11  (f)  does  not 
apply  to  the  present  case. 

The  Commission  cannot  treat  all  of  the  underliers 
as  though  their  assets  had  been  merged  into  those  of 
Pittsburgh  Railways  Company,  a  subsidiary  of  a  hold¬ 
ing  company.  The  Circuit  Court  of  Appeals  for  the  Third 
Circuit  has  held  that  the  system  may  be  reorganized  as 
a  unit  under  the  Bankruptcy  Act  (in  re  Pittsburgh  Rail¬ 
ways  Company ,  155  F.  2d  477) ,  but  it  has  not  held  that 
the  companies  may  be  treated  as  a  unit,  and  as  a  single 
holding  company  subsidiary,  under  the  Holding  Com¬ 
pany  Act. 
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In  refusing  to  be  deterred  by  this  objection  to  its 
proposed  amendment,  the  Commission  merely  stated  in 
its  opinion  that  “Questions  of  jurisdiction  over  any  par¬ 
ticular  company  and  its  security  holders  may  more 
properly  be  passed  upon  in  connection  with  a  specific 
plan  at  such  time  as  such  a  plan  is  presented  for  our 
consideration.”  (R.  130  a). 

This  attitude  is  evidence  of  the  Commission’s  ab¬ 
sence  of  any  real  answer  to  the  objection.  Also,  it  dem¬ 
onstrates  a  basic  misconception  as  to  the  nature  of  the 
showing  required  to  support  its  action.  The  Commission 
assumed  in  effect  that  the  exemption  could  be  with¬ 
drawn,  and  that  objections  to  its  being  withdrawn  might 
be  considered  later.  But  as  this  Court  has  already  found, 
the  impact  of  the  withdrawal  of  the  exemption  is  im¬ 
mediate.  It  follows  that  a  justification  of  the  with¬ 
drawal  was  erroneously  left  to  the  future. 

(c)  The  Commission’s  action,  at  most, 
withdraws  the  'prior  exemption  only 
with  respect  to  a  few  underlier  com¬ 
panies  which  are  the  issuers  of  “ guar¬ 
anteed ”  obligations. 

The  amendment  to  Rule  U-49  (c)  withdraws  the 
Rule’s  exemption  from  non-utility  subsidiaries  (R. 
134  a): 

“*  *  *  where  such  subsidiary  company,  or 
any  subsidiary  thereof,  is  the  issuer  of  any  securi¬ 
ties,  or  is  the  obligor  on  any  obligations,  winch  have 
been  guaranteed  or  assumed  by  any  registered  hold¬ 
ing  company”. 

In  the  notice  in  which  the  amendment  was  first  pro¬ 
posed,  the  Commission  described  its  purpose  and  con¬ 
struction  as  follows  (R.  8  a) : 
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“The  proposed  amendment  would  withdraw 
from  the  exemption  now  provided  by  the  Rule  any 
company  which  is  the  issuer  of  securities  or  the 
obligor  under  obligations  which  have  been  guaran¬ 
teed  or  assumed  by  any  registered  holding  com¬ 
pany.” 

Plainly,  the  Commission’s  language  removed  the 
exemption  only  with  respect  to  such  of  the  underlier 
companies  of  Pittsburgh  Railways  Company  as  have 
obligations  guaranteed  or  assumed  by  Philadelphia 
Company  ( Cf .  R.  110  a ) . 

But  most  of  the  underlier  companies  of  Pittsburgh 
Railways  Company  do  not  have  any  obligations  guar¬ 
anteed  or  assumed  by  a  registered  holding  company.  Of 
the  53  underliers  of  Pittsburgh  Railways  (R.  120  a) ,  the 
Commission  refers  to  only  10  as  “guaranteed”  underliers 
( R.  121  a ) .  The  Commission’s  Memorandum  states  that, 
of  the  10  “guaranteed”  -underliers  thus  referred  to,  only 
1  is  a  subsidiary  of  Philadelphia  Company  under  the 
Holding  Company  Act  ( R.  121  a ) .  Therefore,  as  far  as 
the  facts  disclosed  by  the  Commission’s  Memorandum 
are  concerned,  the  amendment  would  appear  to  with¬ 
draw  the  exemption  from  only  one  underlier  which  is  a 
subsidiary  of  a  holding  company.  As  to  the  other  nine 
companies,  it  appears  absurd  to  speak  of  withdrawing 
exemptions  from  non-subsidiaries  which  were  never 
subject  to  the  provisions  of  section  11  (f )  of  the  Holding 
Company  Act  in  the  first  place. 

Moreover,  in  the  Commission’s  Memorandum,  the 
terms  of  the  guaranties  are  not  set  forth,  being  de¬ 
scribed  only  in  general  terms  (R.  121  a) ,  and  the  Memo¬ 
randum  is  barren  of  any  statement  of  the  size  or  rela¬ 
tive  importance  of  the  10  “guaranteed”  companies.  It 
is  clear  that,  at  most,  the  Commission’s  amendment  by 
its  terms  applies  only  to  a  few  of  Railways  underliers. 
We  contend  that  the  Commission  cannot,  by  asserting 
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jurisdiction  over  one,  or  a  few  underliers,  remove  the 
whole  proceeding  from  the  jurisdiction  of  the  Reorgan¬ 
ization  Court.  Although  this  contention  was  raised  be¬ 
fore  the  Commission,  (R.  40  a),  it  was  not  answered  in 
the  Commission’s  Memorandum. 

(d)  Section  11  (f)  is  inapplicable  by  its 
terms. 

Section  11  (f)  of  the  Holding  Company  Act  em¬ 
powers  the  Commission  to  pass  upon  a  plan  of  reorgan¬ 
ization  “prior  to  its  submission  to  the  court”.  (15 
U.S.C.A.  79  k-f ).  In  the  present  case,  however,  the  plan 
of  reorganization  was  filed  with  the  Court  on  March  17, 
1942  (R.  38  a),  almost  five  years  before  the  Commission 
acted.  The  Commission  acquiesced  in  this  procedure. 

Amendments  were  filed  by  the  Trustee  on  August 
7, 1947.  Before  these  amendments  were  even  completed, 
the  Commission  assumed  (R.  122  a)  that  “the  lapse  of 
time  since  1942,  when  the  most  recent  plan  was  filed,  as 
well  as  other  factors,1  indicate  that  it  would  be  nec¬ 
essary  to  make  changes  in  the  1942  plan  of  such 
substance  as  to  constitute,  in  effect,  a  new  plan”.  This 
statement  was  made  before  the  amendments  were  filed 
and  without  any  evidence  in  the  record  to  support  it. 
In  the  light  of  the  nature  of  the  amendments  subse¬ 
quently  filed  by  the  Trustee  on  August  7,  1947,  Phila¬ 
delphia  Company  asserts  that  the  Commission’s  predic¬ 
tion  as  to  the  nature  of  the  amendments  was  entirely 
wrong. 

On  the  basis  of  the  data  before  the  Commission,  it 
cannot  be  said  that  the  Reorganization  Court  has  be¬ 
fore  it  any  plan  other  than  the  one  which  was  submitted 


1.  The  Commission  has  never  disclosed  these  “other  factors”. 
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to  the  Court  five  years  ago.  Consequently,  we  have  a 
situation  where  it  is  physically  impossible  for  the  com¬ 
mission  to  give  effect  to  the  requirement  of  Section  11 
(f)  that  the  plan  be  considered  by  the  Commission 
i  “prior  to  its  submission  to  the  court”. 

(e)  The  Commission's  Action  Unreason¬ 
ably  Multiplies  Regulatory  Approvals. 

Prior  to  the  Commission’s  assertion  of  jurisdiction 
under  Section  11(f),  the  plan  of  reorganization  in  the 
!  Pittsburgh  Railways  reorganization  required  the  ap¬ 
proval  of  (a)  the  Pennsylvania  Public  Utility  Commis¬ 
sion,  (b)  the  Bankruptcy  Court,  and  (c)  Security 
holders.  Each  of  these  exercises  a  veto  power;  and  a 
failure  to  obtain  approval  from  any  one  of  them  would 
spell  the  failure  of  a  plan. 

The  Securities  and  Exchange  Commission  would 
now  add  its  own  veto  power  to  the  proceedings.  More¬ 
over,  the  Commission  attempts  to  add  the  new  veto, 
although  it  appears  almost  certain  that  its  exercise  will 
create  an  impasse  between  the  Pennsylvania  Commis¬ 
sion  and  the  Securities  and  Exchange  Commission 
( supra ,  p.  43).  The  result  is  unreasonable  and  arbi¬ 
trary. 

(f )  The  Commission  Cannot  Now  Assume 
a  Quasi-Judicial  Role  After  Having 
Adopted  An  Adversary  Position  On 
the  Plan. 

The  plan  of  reorganization  submitted  to,  and  subse¬ 
quently  approved  by,  the  Pennsylvania  Public  Utility 
Commission,  called  for  a  total  capitalization  in  the  neigh¬ 
borhood  of  $30,000,000.  The  Securities  and  Exchange 
Commission  opposed  that  capitalization,  contending  for 
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a  capitalization  in  the  neighborhood  of  $10,000,000;  re 
George ,  (Pa.  P.U.C.)  41  PUR  (N.S.)  193,  212.  The  rec¬ 
ord  in  the  P.U.C.  case  makes  it  plain  that  counsel  for  the 
Securities  and  Exchange  Commission  were  acting  pur¬ 
suant  to  authority  from  the  Commission.  The  contention 
of  S.E.C.,  however,  was  considered  and  rejected  by  the 
Pennsylvania  Commission. 

The  Securities  and  Exchange  Commission  having 
thus  taken  a  position  adversary  to  the  present  plan,  it 
is  shocking  to  principles  of  fair  play  to  have  the  Com¬ 
mission  now  undertake  to  pass  upon  the  plan  in  a  quasi¬ 
judicial  capacity.  This  attempt  to  combine  the  function 
of  adversary  and  judge  is  all  the  more  shocking  when 
the  function  of  judge  is  not  sought  to  be  undertaken 
until  after  the  adversary  has  lost  his  case  before  the 
Pennsylvania  Commission,  and  after  that  Commission 
had  been  led  to  assume  that  no  deadlock  could  result 
from  a  clash  of  views  between  the  two  Commissions. 
Cf.  Lee  v.  Fleming ,  158  F.  2d  984,  987.  Berkshire  Em¬ 
ployees'  Association  v.  N.L.R.B.,  121  F.  2d  235,  239. 

It  may  be  noted,  too,  that,  when  Section  11(f)  of 
the  Holding  Company  Act  was  enacted  in  1935,  its 
framers  did  not  contemplate  that  S.E.C.  might  adopt 
the  dual  role  of  adversary  and  judge,  as  it  now  seeks  to 
do.  {infra,  p.  53). 

(g)  Section  11(f)  Is  Repealed  by  Implica¬ 
tion  by  Chapter  X. 

Section  11(f)  was  enacted  in  1935,  at  a  time  when 
the  corporate  reorganization  law  was  embodied  in  Sec¬ 
tion  77B.  The  reasons  for  the  enactment  of  Section 
11(f)  in  1935  were  no  longer  in  existence  after  Section 
77B  was  supplanted  by  Chapter  X  in  1938. 
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Under  Section  77B  it  was  possible  to  have  a  plan 
of  reorganization  prepared  and  submitted  to  security 
holders  without  the  supervision  of  any  court,  and  with¬ 
out  the  participation  of  the  Securities  and  Exchange 
Commission.  If  the  necessary  approvals  of  security 
holders  were  obtained,  it  was  then  possible  to  present 
the  plan  to  the  court  as  a  “fait  accomlpli,,.  Section  11(f) 
in  effect  anticipated  a  change  in  the  Bankruptcy  Law  by 
requiring  the  Commission's  approval  of  a  plan  prior  to 
its  submission  to  the  court. 

Chapter  X,  on  the  other  hand,  required  that  the 
plan  be  prepared  by  a  disinterested  trustee,  and  the  plan 
be  approved  by  the  court  prior  to  its  submission  to 
security  holders.  Chapter  X  gave  to  the  Bankruptcy 
Court  the  power  to  determine  what  plans  should  be 
deemed  worthy  of  consideration,  (Sec.  169,  172).  It 
provided  that  the  Commission  might  become  a  party 
under  Sec.  208  (a  privilege  not  afforded  it  under  77B) ; 
and  it  provided  that  the  Commission’s  participation  in 
the  formulation  of  a  plan  should  be  purely  advisory. 
Moreover,  Chapter  X  gave  a  right  to  be  heard  to  all 
creditors  and  stockholders,  whereas  the  Holding  Com¬ 
pany  Act  contains  no  such  broad  grant. 

Section  11(f),  in  contrast  to  Chapter  X  provision 
that  the  plan  be  prepared  by  a  disinterested  trustee,  per¬ 
mits  a  plan  to  be  “proposed  in  the  first  instance  by  the 
Commission  or,  *  *  *  by  any  person  having  a  bona 
fide  interest  ( as  defined  by  the  rules  and  regulations  of 
the  Commission)  in  the  reorganization”.  The  applica¬ 
tion  of  Section  11(f)  would  deprive  the  Court  of  the 
power  to  determine  what  plans  are  worthy  of  consid¬ 
eration,  and  of  the  power  to  consider  other  plans  than 
those  approved  by  SJS.C.  Moreover,  since  the  Commis¬ 
sion  may  become  a  party  under  Chapter  X,  the  appli- 
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cation  of  Section  11  (f )  would  permit  the  Commission  to 
adopt  the  dual  role  of  party  and  judge — a  result  not 
possible  under  77B.  (Cf.  supra ,  p.  52).  More  impor¬ 
tant,  the  application  of  Section  11  (f)  would  convert  the 
Commission’s  “advisory”  power  into  a  “veto”  power. 

We  submit  that  the  draftsmen  of  Chapter  X  could 
not  have  intended  to  permit  the  Commission,  by  a  be¬ 
lated  application  of  Section  11  (f ) ,  to  upset  so  completely 
the  carefully  designed  procedure  of  Chapter  X. 

3.  The  Commission  Erred  in  Undertaking 
to  Revoke  an  Exemption  Without  Show¬ 
ing  a  Change  in  the  Facts. 

As  we  have  pointed  out  (supra,  p.  21),  Section 
3(d),  under  which  the  Commission  purported  to  act, 
makes  no  provision  for  the  revocation  of  exemptions. 
On  the  other  hand,  Section  3(c),  which  expressly  deals 
with  the  revocation  of  exemptions  granted  under  Sec¬ 
tions  3(a)  and  3(b),  expressly  provides  that  revocation 
may  be  withdrawn  only  upon  a  change  in  the  facts. 
Similarly,  Section  2(a)  (8)  provides  that  exemptions 
may  be  granted  when  certain  conditions  (numbered  (i), 
(ii)  and  (iii) )  are  found  to  exist.  Section  2  (a)  (8)  goes 
on  to  provide  that  the  Commission  may  revoke  the  ex¬ 
emption  “whenever  in  its  judgment  any  condition  speci¬ 
fied  in  clause  (i),  (ii)  or  (iii)  is  not  satisfied.  *  *  *” 
In  substance,  this  means  that  the  exemption  may  be  re¬ 
voked  upon  a  showing  of  a  change  in  the  facts,  i.e.,  a 
showing  that  the  condition  which  existed  at  the  granting 
of  the  exemption  is  no  longer  satisfied  when  the  exemp¬ 
tion  is  revoked.  We  find,  therefore,  in  the  only  two 
sections  in  which  revocation  of  exemptions  is  expressly 
mentioned,  an  express  requirement  that  such  exemption 
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may  be  revoked  only  upon  a  showing  of  change  in  the 
facts. 

If  any  power  to  revoke  exemptions  is  to  be  im¬ 
plied  from  the  silence  of  Section  3(d),  it  would  be  a 
reasonable  construction  to  construe  the  implied  power 
of  revocation  in  pari  materia  with  the  sections  where 
such  power  is  expressly  granted,  i.e.,  to  construe  the 
power  to  revoke  as  existing  only  upon  a  showing  of  a 
change  in  the  facts. 

In  the  present  case,  however,  the  Commission 
pointed  to  no  change  in  the  facts  to  justify  its  order. 
No  one  denies  that  the  guaranty  relationships  which 
were  pointed  to  by  the  Commission  in  support  of  its 
action  were  in  existence  and  were  known  to  all  of  the 
parties  when  the  original  exemption  was  granted.  The 
reorganization  proceedings  of  Pittsburgh  Railways 
Company  was  also  in  existence  at  that  time.  Having 
determined  in  the  light  of  these  facts  that  an  exemption 
should  be  granted,  the  Commission  should  not  be  per¬ 
mitted,  in  the  light  of  the  very  same  facts,  to  determine 
that  the  exemption  should  be  revoked. 

4.  The  Commission  Has  Made  An  Unreason¬ 
able  Classification  of  Companies 

Even  if  the  Commission’s  action  be  considered  to  be 
a  “rule”,  it  is,  nevertheless,  invalid.  The  Commission 
relies  upon  Section  3(d)  of  the  Holding  Company  Act 
(15  U.S.C.A.  79c (d) ).  But  this  section  grants  author¬ 
ity  to  make  rules  with  respect  to  “any  specified  class  or 
classes  of  persons”. 

We  submit  that,  to  single  out  a  single  situation  for 
treatment,  is  an  improper  exercise  of  the  power  to  deal 
with  classes.  Moreover,  even  if  there  were  a  true  “class” 
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affected  by  the  rule,  it  would  be  invalid  and  an  unreason¬ 
able  classification,  ( Frost  v  Corporation  Commission , 
278  U.S.  515),  since,  as  we  have  pointed  out  (supra,  p. . 
34  et  seq. ) ,  there  is  no  rational  basis  for  revoking  the 
exemption  with  respect  only  to  non-utility  subsidiaries 
which  have  obligations  guaranteed  or  assumed  by  a 
registered  holding  company.  (Cf.  R.  82  a,  83  a)  It  fol¬ 
lows  that  the  Commission’s  classification  is  arbitrary  and 
unreasonable. 

HL  The  Commission  Exceeded  Its  Constitutional 
Limitations. 

In  the  light  of  what  has  been  said,  extended  discus¬ 
sion  is  unnecessary  as  to  the  argument  that  the  Com¬ 
mission  has  exceeded  its  constitutional  limitations.  We 
have  pointed  out  that  the  constitutional  requirement  of 
a  fair  hearing  must  be  implied  from  the  words  of  the 
Holding  Company  Act  (supra,  p.  24).  The  statutory 
requirements  include  the  constitutional  requirements. 
Petitioner  contends  that  the  Commission,  insofar  as  it 
denied  petitioner  a  fair  hearing,  exceeded  its  constitu¬ 
tional  limitations.  Morgan  v.  U.  S.,  304  U.S.  1.  Anniston 
Mfg.  Co.  v.  Davis,  301  U.S.  337. 

Respectfully  submitted, 

Thomas  J.  Munsch,  Jr., 

C.  Elmer  Bown, 

Philip  A.  Fleger, 

Counsel  for  Petitioner. 
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Philadelphia  Company, 

against 


Petitioner 


Securities  and  Exchange  Commission, 

Respondent 
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BRIEF  OF  SECURITIES  AND  EXCHANGE 
COMMISSION  IN  SUPPORT  OF  ITS  MOTION 
TO  DISMISS  PETITION  FOR  REVIEW  AND 
IN  OPPOSITION  TO  PETITIONER’S  MO¬ 
TION  FOR  A  STAY 


JURISDICTIONAL  STATEMENT 

On  February  28,  1947,  the  Securities  and  Exchange 
Commission  promulgated,  effective  30  days  thereafter,  an 
amendment  to  Rule  U-49  (c)  under  the  Public  Utility  Hold¬ 
ing  Company  Act  of  1935  (hereinafter  sometimes  referred 
to  as  the  “Holding  Company  Act”  or  the  “Act”) .  The  rule 
as  theretofore  in  effect  granted  certain  exemptions  to  non¬ 
utility  subsidiaries  of  registered  holding  companies,1  which 
subsidiaries  were  in  reorganization  under  Chapter  X  of 
the  Bankruptcy  Act  in  proceedings  in  which. the  Commis¬ 
sion  was  a  party.  The  amendment  had  the  effect  of  resdnd- 

1  Generally  speaking,  under  the  Act  a  holding  company  is 
a  company  which  directly  or  indirectly  controls  electric  or 
gas  operating  utility  companies.  Section  2(a)  (7)  of  the  Act. 
Other  subsidiaries  are  sometimes  referred  to  herein  as  “non-  ' 
utility  subsidiaries”.  Registration  of  a  public  utility  holding 
company  subjects  it  and  all  of  its  subsidiaries,  whether  or  not 
electric  or  gas  utilities,  to  various  requirements  contained  in 
the  Act 


ing  that  exemption  where  obligations  of  the  company  or 
companies  affected  by  the  reorganization  proceedings  are 
guaranteed  or  assumed  by  a  registered  holding  company. 
Philadelphia  Company,  petitioner  herein,  is  a  registered 
holding  company  and  guarantor  of  obligations  affected  by 
pending  reorganization  proceedings  for  Pittsburgh  Rail¬ 
ways  Company  in  the  United  States  District  Court  for  the 
Western  District  of  Pennsylvania.  The  debtor  and  its  sub¬ 
sidiaries  were  within  the  scope  of  the  exemption  which  the 
amendment  to  the  rule  withdraws. 

On  March  22,  1947,  the  Philadelphia  Company,  com¬ 
plaining  of  the  action  of  the  Commission  in  so  amending  its 
rule  and  describing  such  action  as  an  “order”,  filed  a  peti¬ 
tion  to  review  under  Section  24  ( a)  of  the  Holding  Company 
Act  and  has  moved  for  a  stay  pending  review  of  the  action 
of  the  Commission  complained  of. 

On  March  27,  1947,  the  Commission  filed  a  motion  to 
dismiss  the  petition  to  review  and  objections  to  the  motion 
for  stay.  This  brief,  supporting  the  Commission's  motion 
to  dismiss  and  its  objections  to  the  motion  for  stay,  states 
the  Commission's  reasons  for  urging  that  this  Court  lacks 
jurisdiction  to  entertain  the  petition  for  review. 

STATUTE  AND  RULE  INVOLVED 

The  action  of  the  Commission  complained  of  arises 
out  of  its  administration  of  the  Public  Utility  Holding  Com¬ 
pany  Act  of  1935  (Title  1,  49  Stat.  803  (1935) ,  15  U.S.C., 
Section  79  et  seq.)  which  provides  for  the  regulation  of 
public  utility  holding  company  systems  and, -by  Section  11 
thereof,  for  the  integration  and  simplification  of  such  sys¬ 
tems.  The  Act  grants  broad  powers  to  the  Securities  and 
Exchange  Commission  over  various  types  of  transactions 
by  such  companies  and  their  subsidiaries  and  affiliates  in 
order  to  achieve  the  aims  set  forth  in  Section  1  thereof, 
which  include,  among  other  things,  the  elimination  of  the 
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evils  and  abuses  which  Congress  found  to  exist  in  connec¬ 
tion  with  the  activities  of  the  holding  companies,  and  the 
protection  of  the  public  interest  and  the  interests  of  inves¬ 
tors  and  consumers. 

Of  particular  application  in  this  case  are  Sections 
3(d),  11(f),  20(a),  20(c)  and  24(a)  of  the  Act 

The  Commission’s  Rule  U-49  provides  as  follows: 

Certain  Exemptions  Granted  to  Nonutility 

Subsidiaries 


“(a)  Companies  exempted. — The  exemptions 
provided  by  this  rule  shall  apply  to  any  subsidiary  of  a 
registered  holding  company  which  subsidiary  is  not — 

(1)  A  holding  company. 


(2)  A  public-utility  company, 


(3)  A  company  engaged  in  the  business  of  per¬ 
forming  services  or  construction  for  or  selling  goods 
to  associate  holding  or  public-utility  companies,  or 

(4)  A  company  controlling,  directly  or  indirectly, 
any  company  specified  in  clauses  (1)  to  (3)  above. 


“(b)  Exemption  from  sections  6  (a)  and  12(c). 
— Any  such  subsidiary  company  shall  be  exempt  from 
the  provisions  of  section  6  (a)  of  the  Act  with  respect 
to  the  issuance  or  sale  of  any  securities  to  the  vendor 
of  supplies  or  equipment  for  use  in  the  business  of  such 
subsidiary  company,  and  from  the  provisions  of  any 
rule  under  section  12  (c)  of  the  Act  with  respect  to  the 
acquisition,  redemption  or  retirement  of  any  such 
securities. 


“(c)  Transactions  approved  by  a  reorganiza¬ 
tion  court. — Any  such  subsidiary  company  which  is 
tie  subject  of  a  proceeding  for  reorganization  in  any 
court  of  the  United  States  in  which  proceeding  the  Com¬ 
mission  has  filed  a  notice  of  appearance  pursuant  to  sec¬ 
tion  208  of  chapter  X  of  tne  Bankruptcy  Act,  as 
amended,  or  which  is  a  subsidiary  within  the  meaning 
of  section  106  (13)  of  said  chapter  X,  or  of  section 
2  (a)  (8)  of  the  Public  Utility  Holding  Company  Act, 
of  any  such  subsidiary  company  which  is  the  subject 


4 


- . — 


—  -  ■  -----  • 
r  v<#-  *' '<?v‘  -  -  •  ■' •*  • 


of  such  a  proceeding,  shall  be  exempt  from  any  pro¬ 
vision  of  the  Act  applicable  to  the  appointment  of  any 
trustee  for  such  company  or  to  any  transaction  entered 
into  with  the  approval  (direct  or  indirect)  of  such 
i  court;  Provided ,  That  such  transaction  does  not  in¬ 
volve  the  acquisition  of  any  utility  assets  or  securities 
1  of  any  public-utility  or  holding  company;  Provided 
further ,  that  this  'paragraph  shall  be  inapplicable  to 
any  subsidiary  company  which  is  the  subject  of  reor¬ 
ganization  proceedings  ( or  any  subsidiary  of  such  sub - 
i  sidiary  company  within  the  meaning  of  Section 
106  (18)  of  said  Chapter  X  or  of  Section  2  (a)  (8)  of 
the  Public  Utility  Holding  Company  Act),  where  such 
i  subsidiary  company ?  or  any  subsidiary  thereof,  is  the 
issuer  of  any  securities,  or  is  the  obligor  on  any  obli¬ 
gations,  which  have  been  guaranteed  or  assurned  by 
any  registered  holding  company.” 

i  The  last  provision  of  the  above  rule,  which  is  here  set 
forth  in  italics  was  added  by  the  action  of  the  Commission 
which  petitioner  seeks  to  challenge. 

Pamphlet  copies  of  the  Holding  Company  Act  and  of 
the  General  Rules  and  Regulations  thereunder  are  supplied 
herewith  as  Appendices  A  and  B. 
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STATEMENT  OF  THE  CASE 

A.  Record  before  this  Court . 

The  Commission  has  not  attempted  to  certify  to  this 
Court  a  ‘‘transcript  of  the  record  upon  which”  the  alleged 
“order  complained  of  was  entered”.  See  Section  24(a)  of 
the  Holding  Company  Act.  Apart  from  the  question  whether 
formal  certification  would  be  appropriate  pending  final  dis¬ 
position  of  the  Commission’s  motion  to  dismiss  the  petition 
for  review,  it  would  be  difficult  to  certify  an  adequate  rec¬ 
ord  for  purposes  of  review.  The  exercise  of  the  Commis¬ 
sion’s  rulemaking  power  here  involved  does  not  purport 
to  be  based  upon  evidence  but  upon  the  Commission’s  ex¬ 
perience  in  the  administration  of  the  Public  Utility  Hold¬ 
ing  Company  Act  of  1935  and  in  the  discharge  of  its  ad¬ 
visory  functions  under  Chapter  X  of  the  Bankruptcy  Act. 
That  experience  derives  from  the  general  discharge  of  its 
duties  under  both  Acts  and  also  from  specific  consideration 
of  the  holding  company  systems  comprising  the  petitioner 
and  its  subsidiaries  and  of  the  reorganization  proceedings 
for  Pittsburgh  Railways  Company. 

While  the  Commission’s  action  is  based  largely  upon 
its  experience  and  expert  judgment,  in  exercising  its  judg¬ 
ment  it  considered  and  relied  upon  all  pertinent  facts 
which  were  available  to  it.  Many  of  these  facts  are  set 
forth  in  voluminous  documents  filed  with  the  Commission 
as  matters  of  public  record  in  accordance  with  the  require¬ 
ments  of  the  Holding  Company  Act,  by  or  on  behalf  of 
petitioner  and  its  associate  companies.  Other  facts  are 
contained  in  proceedings  before  the  Commission,  or  before 
the  court  in  the  reorganization  proceedings  of  Pittsburgh 
Railways  Company  pursuant  to  Chapter  X  of  the  Bank¬ 
ruptcy  Act,  and  in  connection  with  appeals  from  orders 
in  those  proceedings.  In  addition  to  these,  the  Commission 
gave  consideration  to  factual  statements  and  views  ex¬ 
pressed  by  petitioner  and  other  interested  persons  made  in- 
writing  or  at  the  oral  argument  following  notice  given 
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of  the  proposed  amendment  to  the  rule  and  pursuant  to 
opportunity  afforded  in  that  notice.  After  completion  of 
its  consideration  of  the  matter,  the  Commission,  at  the  time 
it  adopted  the  amendment  to  the  rule,  issued  a  memoran¬ 
dum  of  views  which  sets  forth  certain  of  the  facts  and  con¬ 
siderations  deemed  most  relevant  in  connection  therewith.2 

1  The  facts  stated  in  this  Brief  are  based  upon  matters 
contained  in  the  documents  previously  referred  to.  While 
we  do  not  anticipate  any  dispute  with  respect  to  such  state¬ 
ments  of  fact,  an  affidavit  of  a  staff  member  familiar  there¬ 
with  is  filed  with  the  Court,  which  affidavit  affirms  the  cor¬ 
rectness  of  the  facts  stated  herein. 


B.  The  Commission  Action  Complained  Of 

'  In  the  course  of  its  administration  of  the  Holding 
Company  Act  the  Commission,  pursuant  to  statutory  direc¬ 
tion  or  permission,  has  from  time  to  time  made  available 
various  exemptions  from  otherwise  mandatory  provisions 
of  the  Act.  Of  immediate  application  here  are  the  exemp¬ 
tions  granted  pursuant  to  Section  3(d)  of  the  Act,  which 
provides : 

“(d)  The  Commission  may,  by  rules  and  regu¬ 
lations,  conditionally  or  unconditionally  exempt  any 
specified  class  or  classes  of  persons  from  the  obliga¬ 
tions,  duties,  or  liabilities  imposed  upon  such  persons 
as  subsidiary  companies  or  affiliates  under  any  pro¬ 
vision  or  provisions  of  this  title,  and  may  provide 
within  the  extent  of  any  such  exemption  that  such 
specified  class  or  classes  of  persons  shall  not  be  deemed 
subsidiary  companies  or  affiliates  within  the  meaning 
of  any  such  provision  or  provisions,  if  and  to  the  extent 
that  it  deems  the  exemption  necessary  or  appropriate 


2  The  Commission's  memorandum  of  views  was  published 
as  Holding  Company  Act  Release  No.  7237-A,  and  the  action 
adopting  the  Rule  was  published  as  Holding  Company  Act 
Release  No.  7237-B.  Copies  of  these  releases  are  being  filed 
with  this  Court,  marked  as  Appendix  C. 


in  the  public  interest  or  for  the  protection  of  investors 

or  consumers  and  not  contrary  to  the  purposes  of  this 

title.” 

Prior  to  April  21,  1941,  the  Commission,  by  Rule 
U-3D-5,  pursuant  to  this  section  of  the  Act  had  exempted 
from  most  of  the  provisions  of  the  Act  all  subsidiaries  of 
registered  holding  companies,  which  subsidiaries  were  not 
within  one  or  more  of  the  following  classes :  gas  or  electric 
utility  companies,  investment  companies,  service  companies, 
or  holding  companies  thereof.  Thereafter,  the  scope  of  the 
exemption  which  had  previously  been  made  available  by 
Rule  U-3D-5  was  substantially  narrowed  by  the  substitution 
for  that  rule  of  Rule  U-49  (c) .  As  we  have  seen,  petitioner 
here  seeks  to  challenge  a  recent  amendment  to  Rule  U-49  ( c) . 
The  reason  for  the  substitution  in  1941  was  set  forth  in  the 
Seventh  Annual  Report  of  the  Commission  (pages  118-119) . 
In  substance  the  Commission  pointed  out  that  although  ad¬ 
ministrative  difficulties  had  warranted  a  great  limitation 
in  certain  of  the  Commission  activities  during  the  early 
days  of  administration  of  the  Act,  the  subsequent  admin¬ 
istration  of  Section  11  brought  the  Commission  to  “the 
conclusion  that  it  was  both  necessary  and  feasible  to  sub¬ 
stantially  narrow  the  scope  of  the  exemption  heretofore 
granted”  so  as  to  exercise  to  a  very  much  greater  extent 
the  Commission’s  regulatory  jurisdiction  with  respect  to 
operations  of  all  subsidiaries,  whether  or  not  in  the  elec¬ 
tric  or  gas  business.  Rule  U-49  (c) ,  however,  continued  the 
exemption  from  the  otherwise  applicable  requirements  of 
the  statute  of  certain  transactions  by  subsidiaries  of  regis¬ 
tered  holding  companies  in  cases  where  such  companies 
were  neither  electric  nor  gas  utility  companies,  and  were  be¬ 
ing  reorganized  in  a  federal  court,  and  the  Commission  had 
filed  a  notice  of  appearance  pursuant  to  Chapter  X  of  the 
Bankruptcy  Act 

The  course  of  the  Commission’s  subsequent  experience 
under  Rule  U-49(c)  has  indicated  the  existence  of  certain 
circumstances  under  which  the  continued  existence  of  the 
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exemption  as  narrowed  in  1941  might  not  be  in  the  public 
interest  or  in  the  interests  of  investors  or  consumers  and 
might  hamper  the  Commission  in  the  discharge  of  its  re¬ 
sponsibilities  under  Section  11(b)  of  the  Act  as  to  regis¬ 
tered  holding  companies.  The  amendment  here  in  question, 
as  explained  in  the  Commission’s  memorandum  of  views 
above  referred  to  (footnote  2;  Appendix  C),  has  the 
effect  of  withdrawing  from  the  scope  of  the  exemption  pre¬ 
viously  in  effect  any  company  which  is  the  issuer  of  securi¬ 
ties,  or  the  obligor  under  obligations,  which  have  been  guar¬ 
anteed  or  assumed  by  any  registered  holding  company.  The 
guarantee  or  assumption  of  liability  by  the  registered  hold¬ 
ing  company  makes  the  registered  holding  company’s  stake 
in  the  reorganization  more  intimate  and  substantial  than 
in  the  case  of  a  mere  investment.  Since  the  merits  of  the 
Commission’s  action  amending  the  rule  are  not  involved  in 
the  present  motion  to  dismiss  for  want  of  jurisdiction,  no 
attempt  is  made  at  this  time  to  elaborate  the  policy  of  the 
amendment. 

f  m  .  > 

C.  Particular  Companies  Affected  by  Rule  U-49(c)  as 
Amended  and  as  Formerly  in  Effect 

Under  the  terms  of  Rule  U-49(c)  as  amended  and  as 
formerly  in  effect  the  exemption  granted  by  the  rule  is  of 
general  application  to  non-utility  subsidiaries  meeting  the 
tests  specified  in  the  rule.  However,  as  appears  from  the 
Commission’s  memorandum  of  views,  the  present  effect  of 
the  amendment  is  to  accord  the  specified  exemptions  in  the 
case  of  a  group  of  companies  affected  by  a  single  reorgan¬ 
ization  proceeding  in  which  petitioner  claims  no  interest, 
whereas,  the  rule  as  formerly  in  effect  also  accorded  a  simi¬ 
lar  exemption  to  another  group  of  companies  which  are  con¬ 
cerned  with  the  reorganization  proceedings  for  Pittsburgh 
Railways  Company,  Debtor.  Accordingly,  we  describe  the 
nature  of  the  latter  reorganization  proceeding  and  peti¬ 
tioner’s  interest  therein. 
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Philadelphia  Company,  petitioner  herein,  is  a  public 
utility  holding  company  registered  pursuant  to  the  Public 
Utility  Holding  Company  Act  of  1935.  Petitioner,  through 
various  subsidiaries,  is  engaged  in  the  business  of  electric, 
gas  and  transportation  operations  in  Western  Pennsyl¬ 
vania  and  to  some  extent  in  West  Virginia  and  Kentucky. 
Its  transportation  operations  are  conducted  largely  through 
the  instrumentality  of  Pittsburgh  Railways  Company  and 
the  subsidiaries  of  the  latter  company. 

Pittsburgh  Railways  Company  is  engaged  in  operating 
the  street  railway  system  in  the  City  of  Pittsburgh.  It  is 
presently  the  subject  of  proceedings  pursuant  to  Chapter  X 
of  the  Bankruptcy  Act  which  are  pending  in  the  United 
States  District  Court  for  the  Western  District  of  Pennsyl¬ 
vania.  Pittsburgh  Railways  Company  has  been  a  subsidiary 
of  petitioner  for  many  years,  and  has  outstanding  very  large 
amounts  of  debt  and  other  securities.  In  turn  Pittsburgh 
Railways  Company,  which  is  now  being  operated  by  trustees 
appointed  under  the  Bankruptcy  Act,  has  many  subsidiaries 
certain  of  which  have  securities  outstanding  in  the  hands 
of  the  public. 

As  a  result  of  transactions  in  past  years,  there  exist 
very  complicated  intercorporate  relationships  between  peti¬ 
tioner  on  the  one  hand  and  Pittsburgh  Railways  Company 
and  its  various  subsidiaries  and  so-called  underlier  com¬ 
panies3  on  the  other  hand.  These  relationships  include 
guarantees,  substantial  in  amount,4  by  petitioner  of  obli¬ 
gations  of  Pittsburgh  Railways  Company  and  various  of  its 

3  The  phrase  “underlier  companies”  refers  to  certain  com¬ 
panies  which  own  properties  used  in  the  transportation  busi¬ 
ness  in  the  City  of  Pittsburgh  and  vicinity;  all  of  these  proper¬ 
ties  are  operated  by  the  trustees  of  Pittsburgh  Railways  Com¬ 
pany  pursuant  to  lease  or  other  arrangements  between  such 
companies  and  Pittsburgh  Railways  Company,  or  between 
such  companies  and  subsidiaries  of  Pittsburgh  Railways  Com¬ 
pany. 

4  During  the  year  1945  more  than  $1,500,000  was  paid  by 
petitioner  on  account  of  these  guaranty  obligations. 
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subsidiary  and  underlier  companies,  which  guarantees 
consist  in  part  of  direct  guarantees  of  bonds  and  in  part  of 
guarantees  of  certain  covenants  in  the  leases  under  which 
petitioner  is  obligated  to  pay  interest,  dividends  and  taxes 
which  are  primary  liabilities  or  obligations  of  various  of 
the  underlier  companies.  The  intercorporate  relationships 
involved  also  give  rise  to  the  question  whether  petitioner’s 
interest  in  Pittsburgh  Railways  and  its  subsidiary  and 
underlier  companies  should  not  be  subordinated  to  public 
security  holders  of  these  companies. 

The  present  bankruptcy  reorganization  proceeding  of 
Pittsburgh  Railways  Company  was  instituted  by  a  volun¬ 
tary  petition  filed  in  1938.5  After  some  time  a  plan  was 
filed  by  the  reorganization  trustee,  which  plan  was  subse¬ 
quently  amended  in  1942.  Certain  proceedings  were  had 
on  that  plan  before  the  Pennsylvania  Public  Utility  Com¬ 
mission,  relating  to  the  propriety  of  the  proposed  capitaliza¬ 
tion  of  the  reorganized  company,  but  no  hearings  were 
held  before  the  United  States  District  Court.  Subsequently, 
litigation  ensued  with  reference  to  the  jurisdiction  of  the 
district  court  to  entertain  an  over-all  reorganization  plan 
dealing  with  the  properties,  not  only  of  the  debtor  company, 
but  also  of  its  subsidiaries  and  underliers.  As  a  result 
of  this  litigation,  the  United  States  Circuit  Court  of  Ap¬ 
peals  for  the  Third  Circuit  held  that  such  jurisdiction  should 
be  exercised.  In  re  Pittsburgh  Railways  Company ,  155  F.  2d 

477,  certiorari  denied - U.  S. - ,  67  S.  Ct  90.  In  the 

course,  of  its  opinion  the  court  had  occasion  to  point  to 
the  long  period  during  which  the  reorganization  had  con¬ 
tinued,  saying  (page  480) : 

“Since  1938  the  system  has  been  in  federal  court  and 
operated  under  trustees  appointed  by  the  court.  This 
state  of  affairs  cannot  continue  indefinitely  and  be 
utilized  as  a  means  of  integration  of  a  transportation 

5  Pittsburgh  Railways  Company  has  had  financial  difficul¬ 
ties  for  many  years.  For  example,  from  1924 to  1928  it  was  the 
subject  of  an  equity  receivership. 
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system.  A  reorganization  court  is  one  in  which  an 
enterprise  may  be  brought  with  a  view  to  having  its 
difficulties  ironed  out  under  the  procedure  Congress 
has  provided  for  the  purpose,  but  it  never  was  in¬ 
tended  as  a  permanent  plan  for  running  the  business 
of  the  country.  We  are  very  firm  in  our  conviction 
that  this  transportation  system  must  find  a  way  to 
work  out  its  problems  in  court  and  be  on  its  way  to 
a  solution  presently  or  else  be  left  to  work  out  its  own 
salvation  by  extra  judicial  arrangements.  We  do  not 
propose  to  permit  the  parties  to  postpone  the  facing  of 
their  business  questions  indefinitely  under  the  protec¬ 
tion  of  a  reorganization  court.” 

In  addition  to  the  foregoing  case,  there  have  been  various 
other  appeals  to  the  Circuit  Court  of  Appeals  for  the  Third 
Circuit  from  orders  entered  in  the  bankruptcy  reorganiza¬ 
tion  proceeding.® 

Petitioner,  as  a  registered  holding  company  and  as  a 
subsidiary  of  registered  holding  companies,7  is  subject  to 
the  integration^  and  simplification  requirements  of  Section 
11(b)  of  the  Holding  Company  Act  Petitioner  controls 
fifty-five  subsidiaries.  Apart  from  obligations  as  a  guar¬ 
antor,  petitioners  own  security  structure  consists  of 
two  classes  of  debt  and  five  classes  of  stock  as  well  as 
common  stock  scrip  outstanding.  In  order  to  resolve  some 
of  the  complications  in  petitioners  holding  company  sys¬ 
tem,  the  Commission  has  instituted  proceedings  under  Sec- 

6  In  re  Reorganization  of  Pittsburgh  Railways  Co.  et  al., 
Ill  F.  2d  932,  affirmed  sub  nom.  Philadelphia  Company  et  al. 
v.  Dipple,  312  U.  S.  168;  In  re  Pittsburgh  Railways  Co.  et  al., 
117  F.  2d  1007;  In  re  Pittsburgh  Railways  Co.,  159  F.  2d 
630. 

7  Petitioner  is  a  subsidiary  of  Standard  Gas  and  Electric 
Company  and  of  Standard  Power  and  Light  Corporation, 
which  are  also  registered  holding  companies  controlling  in¬ 
terests  in  properties  scattered  from  Pennsylvania  to  Califor¬ 
nia.  The  Commission  has  held  a  number  of  administrative 
hearings  dealing  with  the  application  of  Section  11  (b)  of  the 
Holding  Company  Act  to  the  Standard  Gas  and  Standard 
Power  systems.  See  e.  g..  Standard  Gas  &  Electric  Co.  et  aL, 
9  S.  E.  C.  862 ;  Holding  Company  Act  Releases  Nos.  5070, 5430, 
and  5625;  and  Standard  Power  and  Light  Corp.,  11  S.  E.  C. 
689. 


12 


tion  11(b)  (2)  of  the  Public  Utility  Holding  Company  Act  of 
1935.8  As  appears  from  the  Commission’s  notice  instituting 
those  proceedings,  it  is  apparent  that  effective  action  in 
simplifying  petitioner’s  holding  company  system  can  be 
achieved  only  after  consideration  of  the  intercorporate  re¬ 
lationships  between  petitioner  and  its  subsidiary  companies, 
including  particularly  the  guarantees  by  petitioner  of  sub¬ 
sidiary  obligations  in  the  Pittsburgh  Railways  situation. 

STATEMENT  OF  POINTS 

L  The  Commission’s  action  in  narrowing  the  exemp¬ 
tion  previously  made  available  by  Rule  U-49(c)  is  discre¬ 
tionary  in  character  and  the  petition  to  review  presents  no 
substantial  question  as  to  action  by  the  Commission  in  ex¬ 
cess  of  statutory  power. 

1  II.  To  the  extent  that  the  amendment  of  the  rule  now 
forecasts  the  holding  of  Commission  hearings  under  Section 
11  (f )  or  other  sections  of  the  Act,  the  action  is  interlocutory 
and  not  reviewable. 

TTT,  The  action  of  the  Commission  amending  its  Rule 
U-49(c)  is  not  an  “order”  subject  to  review  under  Section 
24(a)  of  the  Public  Utility  Holding  Company  Act  of  1935. 

i  IV.  The  Administrative  Procedure  Act  gives  this 
Court  no  jurisdiction  to  review  the  action  complained  of. 

i  V.  The  motion  of  petitioner  for  a  stay  of  the  Commis¬ 
sion’s  rule  should  be  denied. 


8  The  Commission’s  notice  and  order  for  hearing  was  is¬ 
sued  December  5,  1946.  See  In  the  Matter  of  Philadelphia 
Company  et  al..  Holding  Company  Act  Release  No.  7025, 
supplied  herewith  as  Appendix  D.  A  description  of  petitioner 
and  its  holding  company  system  is  contained  therein.  These 
proceedings  were  consolidated  with  proceedings  previously 
instituted  under  Section  11(b)  (1). 
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SUMMARY  OF  ARGUMENT 

The  action  complained  of  was  merely  an  announce¬ 
ment  by  the  Commission  of  its  determination  to  exercise 
certain  jurisdiction  specifically  conferred  upon  it  by  Con¬ 
gress.  This  determination  was  based  on  policy  considera¬ 
tions  arising  out  of  the  administration  of  the  Act  and  was 
made  pursuant  to  an  express  statutory  provision  authoriz¬ 
ing  the  Commission,  exclusively,  to  determine  the  extent  to 
which  it  should  exercise  the  jurisdiction  delegated  to  it. 
The  fact  that  the  Commission  had  in  the  past  deemed  it 
inappropriate  to  exercise  the  jurisdiction  here  involved  obvi¬ 
ously  can  confer  no  vested  rights;  otherwise  the  flexibility 
of  administration  contemplated  by  Congress  would  be  com¬ 
pletely  destroyed.  Although  petitioner  contends  that  the 
Commission's  action  amounted  to  an  abuse  of  discretion, 
it  alleges  nothing  upon  which  such  an  abuse  might  conceiv¬ 
ably  be  predicated. 

In  addition  to  the  fact  that  the  action  here  involved 
is  of  such  a  purely  discretionary  character  as  to  be  unre- 
viewable,  the  fact  that  the  Commission's  action  is  also  a 
preliminary  procedural  step  precludes  review  at  this  time. 
The  major  effect  of  the  Commission's  action  is  to  subject  any 
plans  for  the  bankruptcy  reorganization  of  a  subsidiary  of 
petitioner  to  approval  of  the  Commission  prior  to  their  sub¬ 
mission  to  the  bankruptcy  court.  Before  any  plan  can 
become  effective,  petitioner  will  have  ample  opportunity  to 
be  heard,  both  before  the  Commission  and  before  the  court, 
and  will  have  adequate  opportunity  for  judicial  review  of 
any  plan  approved  by  the  court  over  its  objection.  Similarly, 
petitioner,  if  aggrieved,  will  have  adequate  opportunity  for 
judicial  review  of  any  other  possible  effect  upon  it  of  the 
Commission's  present  action,  since  such  other  possible  effects 
are  limited  to  requiring  that  certain  transactions  which 
•  may  be  contemplated  by  the  trustee  of  petitioner's  sub¬ 
sidiary  may  have  to  be  submitted  to  the  Commission  for  ap¬ 
proval.  Hence,  petitioner  cannot  possibly  be  injured  by  the 


present  action  of  the  Commission  and  it  is  clear  that  peti¬ 
tioner  has  not  exhausted  its  administrative  remedy. 

In  any  event,  this  Court  is  without  jurisdiction  to  re¬ 
view  the  present  action  of  the  Commission,  since  that 
action,  as  the  Act  makes  clear,  is  a  “rule”  rather  than  an 
“order.”  Section  24(a)  of  the  Act,  upon  which  petitioner 
relies,  gives  this  Court  jurisdiction  only  of  an  appeal  from 
an  “order”  of  the  Commission.  Under  the  Act  reviewable 
orders  are  to  be  entered  only  after  “opportunity  for  hear¬ 
ing”  while  no  such  requirement  is  made  for  rules,  and  the 
provisions  of  Section  24(a)  clearly  contemplate  review  on 
the  basis  of  a  formal  record  before  the  Commission. 

The  Administrative  Procedure  Act  has  in  no  way  en¬ 
larged  the  power  of  this  Court  to  review  the  action  com¬ 
plained  of.  Discretionary  action  of  the  sort  here  involved 
was  expressly  excluded  from  the  review  provisions  of  that 
Act  Moreover,  that  Act  did  not  purport  to  permit  appeals 
from  preliminary  agency  action  where  an  adequate  remedy 
exists  by  appeal  from  final  agency  action.  Nor  did  that 
Act  purport  to  change  the  forum  in  which  a  rule  of  the 
Commission  may  be  subjected  to  judicial  consideration. 

Because  petitioner  cannot  possibly  be  subjected  to 
‘irreparable  injury”  by  the  present  action  of  the  Commis¬ 
sion,  and  because  any  stay  of  the  Commission’s  action  would 
have  the  effect  of  the  grant  by  this  Court  of  an  exemption 
from  the  Act,  a  power  delegated  exclusively  to  the  Commis¬ 
sion,  no  stay  should  be  granted  pending  the  determination 
of  the  jurisdictional  issue  here  involved. 
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ARGUMENT 

I.  The  Commission’s  Action  in  Narrowing  the  Exemp¬ 
tion  Previously  Made  Available  by  Rule  U-49  (c) 
Is  Discretionary  in  Character  and  the  Petition 
to  Review  Presents  No  Substantial  Question 
as  to  Action  by  the  Commission  in  Excess  of 
Statutory  Power. 

* 

Petitioner’s  attack  upon  the  amendment  of  Rule 
U-49(c)  breaks  down,  upon  analysis,  into  two  principal 
contentions.  The  first  of  these  is  that  companies  in  bank¬ 
ruptcy  reorganization  should  not  be  subjected  to  the  added 
“burden”  of  compliance  with  the  Holding  Company  Act; 
the  second,  that  an  exemption  from  the  Act  having  been 
given,  it  cannot  be  withdrawn.  Neither  of  these  presents  a 
justiciable  issue.  The  first  represents  a  quarrel  with  Con¬ 
gress,  not  with  the  Commission,  over  the  coverage  of  the 
Act.  The  second  also  represents  a  quarrel  with  Congress, 
as  to  whether  there  should  be  a  flexible,  discretionary  ad¬ 
ministration  of  the  Act.  The  claims  of  abuse  by  the  Com¬ 
mission  of  its  discretion  are  used  to  color  the  argument 
but  when  separated  out  are  found  not  even  to  be  colorable. 

1.  The  exercise  of  the  Commission’s  rule  making 
power  challenged  by  petitioner  must  be  viewed  in  relation 
to  the  policy  of  the  Congress  as  revealed  in  the  Holding 
Company  Act,  and  the  discretionary  authority  confided  in 
the  Commission.  Section  11  (f )  of  the  Act  evidences  a  gen¬ 
eral  Congressional  policy  to  subject  reorganizations  of  reg¬ 
istered  holding  companies  and  their  subsidiaries  to  special 
safeguards  including,  with  respect  to  plans,  approval  by 
the  Commission  after  an  administrative  hearing  prior 
to  submission  of  a  plan  to  the  court  Absent  an  exemption, 
that  is  what  Section  11(f)  specifically  requires. 

One  purpose  of  Section  11  (f) ,  apparent  from  the 
overall  structure  of  the  Act  and  from  legislative  experience 


with  the  parallel  problem  of  railroad  reorganizations,  is  to 
make  sure  that  the  structure  and  scope  of  reorganization 
plans  conform  to  the  regulatory  policy  of  the  Act,  with 
particular  reference  to  the  standards  of  Section  7  relating 
to  security  issues,  the  standards  of  Section  10  relating  to 
acquisitions,  and  the  standards  of  Section  11(b)  with  re¬ 
spect  to  simplification  of  holding  company  systems.  In 
addition,  there  is  evidence  that  Congress  believed  that  the 
Commission’s  scrutiny  of  plans  under  Section  11(f)  would 
be  a  safeguard  against  reorganization  abuses.  Thus  in  the 
sectional  analysis  accompanying  the  Senate  Bill  it  was 
stated  generally,  with  reference  to  Commission  approval  of 
plans  under  Section  11  (f)  as  well  as  under  subsections  (d) 
and  (e)  :  “Under  these  subsections,  Commission  approval 
of  reorganization  plans  and  supervision  of  the  conditions 
under  which  such  plans  are  prepared  will  make  it  impos¬ 
sible  for  a  group  of  favored  insiders  to  continue  their  dom¬ 
ination  over  inarticulate  and  helpless  minorities,  or  even 
as  is  often  the  case,  majorities.”  See  Senate  Report  No.  621, 
74th  Cong.,  1st  Sess.  (1935),  p.  33. 

Similar  considerations  are  applicable  to  the  various 
regulatory  provisions  of  the  Act  other  than  Section  11(f) . 
It  was  the  intent  of  Congress  that  the  Commission  exer¬ 
cise  a  broad  regulatory  jurisdiction  over  many  fields  of 
financial  transactions  by  registered  holding  companies  and 
their  subsidiaries  in  order  to  effectuate  the  policies  of  the 
statute.9  The  possible  application  of  certain  of  these  pro- 

9  The  mere  fact  that  a  holding  company  or  subsidiary 
might  be  in  reorganization,  was  not  itself  intended*  to  afford 
an  exemption  from  regulations.  This  is  emphasized  inter  alia 
by  the  definition  of  a  company  contained  in  Section  2  (a)  (2)  of 
the  Act  which  includes  corporations,  partnerships,  etc.,  “or 
any  receiver,  trustee,  or  other  liquidating  agent  of  any  of  the 
foregoing  in  his  capacity  as  such” ;  by  Section  7(c)  (1)  (D) 
which  expressly  contemplates  Commission  consideration  of  se¬ 
curity  issues,  including  “a  receiver’s  or  trustee’s  certificate  duly 
authorized  by  the  appropriate  court  or  courts”;  and  by  Sec¬ 
tion  7  (c)  (2)  (A)  which  deals  with  securities  issued  inter  alia 
for  purposes  of  “reorganization”. 


visions,  as  to  which  complaint  is  made  by  petitioner,  is  dis¬ 
cussed  below  {infra,  pages  31-33) . 

Point  6  of  the  petition  to  review  complains  that  it  was 
arbitrary  for  the  Commission  so  to  amend  Rule  U-49(c) 
as  to  require  that  a  plan  of  reorganization  for  Pittsburgh 
Railways  Company  be  approved  by  the  Commission  and 
that  plan  hearings  be  conducted  before  the  Commission,  in 
view  of  the  other  approvals  necessary  to  consummation  of 
a  plan.10  But  the  petition  does  not  and  could  not,  in  the 
guise  of  attacking  action  of  the  Commission  withdrawing 
an  exemption  theretofore  accorded,  claim  that  Congress 
acted  arbitrarily  in  enacting  Section  11(f)  and  therefore 
that  the  statute  itself  is  invalid  as  applied  to  Pittsburgh 
Railways.  The  complaint  must  be  that,  on  the  basis  of  ac¬ 
tual  experience  in  the  administration  of  Section  11(f)  and 
because  of  the  nature  of  the  problems  presented  by  the 


10  Although  petitioner’s  principal  objection  to  the  with¬ 
drawal  of  the  exemption  theretofore  accorded  by  the  Com¬ 
mission’s  Rule  U-49(c)  is  a  contention  that  it  is  desirable 
that  the  provisions  of  Section  11  (f )  not  apply  to  the  reorgani¬ 
zation  of  Pittsburgh  Railways,  it  also  argues  that  the  amend¬ 
ment  of  the  rule  is  “predicated  upon  a  reason  incapable  of  at¬ 
tainment”  inasmuch  as,  allegedly,  section  11  (f )  of  the  Act  will 
not  apply  to  the  reorganization  irrespective  of  the  continuance 
of  an  exemption  by  rule.  See  Point  4  of  Petition  to  Review. 
The  Commission  has  expressed  its  disagreement  with  peti¬ 
tioner’s  various  contentions  as  to  the  non-applicability,  despite 
the  amendment  to  Rule  U-49(c),  of  Section  11(f)  to  the 
Pittsburgh  Railways  reorganization.  See  memorandum  of 
views,  Appendix  C,  pages  11-12.  It  is  not  necessary  for  this 
Court  to  resolve  that  difference  of  opinion  with  petitioner 
since  it  is  obvious  that  petitioner  cannot  be  aggrieved  by 
partial  repeal  of  an  exemption  rule  if  petitioner  is  right  in 
claiming  that  an  exemption  from  Section  11(f)  exists  apart 
from  the  rule.  Despite  petitioner’s  arguments  under  Point  4  we 
believe  that  the  petition  for  review  must  necessarily  be  taken 
as  assuming,  for  purposes  of  the  petition  at  least,  that  in  the 
absence  of  an  exemption  by  rule  the  Commission  has  jurisdic¬ 
tion  under  Section  11  (f )  of  the  Act  to  hold  hearings  for  ap¬ 
proval  of  a  plan  of  reorganization  for  Pittsburgh  Railways 
Company  prior  to  the  submission  of  such  plan  to  the  reorgani¬ 
zation  court. 
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Pittsburgh  Railways  reorganization,  the  Commission 
should  not  in  this  case  exercise  its  statutory  jurisdiction 
under  Section  11(f).  This  presents  a  question  of  policy 
and  discretion  essentially  administrative,  not  judicial,  in 
character.  Moreover,  it  is  a  question  with  respect  to  which 
the  Commission  can  bring  to  bear  its  experience  in  the  ad¬ 
ministration  of  Section  11(f)  which  a  Section  24(a)  court 
would  not  have.11 

We  are  not  certain  whether  petitioner  would  have  this 
Court,  as  a  basis  for  setting  aside  the  amendment  of  Rule 
U-49(c),  make  an  a  priori  judgment,  contrary  to  that  of 
the  Congress  in  enacting  Section  11  (f ) ,  to  the  effect  that 
Commission  scrutiny  of  plans  is  not  generally  desirable  or 
would  have  this  Court  conclude,  contrary  to  the  judgment 
and  experience  of  the  Commission,  that  the  Commission 
should  refrain  from  exercising  its  statutory  jurisdiction 
with  respect  to  the  Pittsburgh  Railways  reorganization.  On 
either  hypothesis  no  justiciable  issue  is  presented.  The  very 
fact  that  the  instant  petition  seeks  to  have  this  Court 


11  There  have  been  a  number  of  important  reorganizations 
of  registered  holding  companies  and  subsidiaries  to  which 
Section  11(f)  is  applicable.  Judicial  experience  with  the  opera¬ 
tion  of  Section  11  (f )  has  been  necessarily  limited  to  the  dis¬ 
trict  courts  which  have  had  direct  contact  with  the  reorgani¬ 
zations  in  question,  and  to  a  much  more  limited  extent  to  the 
circuit  courts  of  appeals  which  have  exercised  supervisory 
jurisdiction  over  particular  district  courts  in  connection  with 
such  reorganizations.  The  following  are  cases  in  which  courts 
have  approved  plans  of  reorganization  for  registered  holding 
companies  or  subsidiaries  after  prior  approval  thereof  by  the 
Commission  under  Section  11  (f ) :  In  re  Associated  Gas  and 
Electric  Co.t  61  F.  Supp.  11  (S.  D.  N.  Y.),  affirmed,  149  F.  2d 
996  (C.  C.  A.  2) ,  certiorari  denied  sub  nom.  Elias  v.  Clarke ,  326 
IJ.  S.  736;  In  re  Midland:  United  Co.,  58  F.  Supp.  667  (D.  Del.), 
appeal  dismissed,  141  F.  2d  692  (C.  C.  A.  3) ;  In  re  Utilities 
Power  &  Light  Co.,  29  F.  Supp.  763  (N.  D.  HI.) ;  In  re  Common¬ 
wealth  Light  and  Power  Co.,  141  F.  2d  734  (C.  C.  A.  7) ,  appeal 
dismissed  on  motion  of  petitioner,  322  U.  S.  766;  In  re  York 
Railways  Co.,  No.  20123  (E.  D.  Pa.,  Jan.  16,  1946) ;  In  re 
Portland  Electric  Power  Co.,  No.  23986  (D.  Oregon,  June  29, 
1946). 
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resolve  an  alleged  problem  of  integrating  the  functions 
of  the  Commission  under  the  Holding  Company  Act  with 
the  Chapter  X  responsibilities  of  a  district  court  outside  of 
the  District  of  Columbia,  emphasizes  the  anomalous  result 
which  would  flow  from  so  interpreting  Section  24(a)  as  to 
;  ;  confer  jurisdiction  over  the  petition  to  review. 

t  2.  As  we  have  previously  indicated,  the  entire  peti- 

f  tion  for  review  appears  to  assume,  without  justification, 

I  that  merely  because  the  Commission  under  Rule  U-49(c)  as 

j  formerly  in  effect  granted  an  exemption  and  thereby  re¬ 

frained  from  exercising  its  statutory  jurisdiction  in  an 
area  which  included  the  Pittsburgh  Railways  reorganiza¬ 
tion,  petitioner  has  a  vested  right  to  the  continued  non-exer¬ 
cise  of  that  jurisdiction.  If  this  approach  were  a  valid  one 
the  rule-making  process  under  the  Act  would  be  deprived 
of  the  flexibility  which  Congress  intended,  and  the  Commis¬ 
sion  could  never  accord  liberal  exemptions  upon  a  trial  basis 
for  fear  of  being  hamstrung  when  experience  might  prompt 
the  desirability  of  narrowing  such  exemptions.  That  Con- 
i  gress  intended  the  Commission  to  have  flexibility  in  the 

exercise  of  rule-making  power  is  emphasized  by  the  first 
sentence  of  Section  20(a)  authorizing  the  Commission 
“from  time  to  time  to  make,  issue,  amend,  and  rescind  such 
rules  and  regulations  and  such  orders  as  it  may  deem  neces¬ 
sary  or  appropriate  .  .  .” 

Apart  from  this  implicit  negation  of  the  Commission’s 
power,  as  expressly  conferred  in  the  statute,  to  amend  and 
rescind  rules,  the  petition  for  review  in  effect  seeks  to 
compel  the  grant  of  an  exemption  broader  than  that  which 
the  Commission  has  deemed  necessary  or  appropriate  in  ac¬ 
cordance  with  the  standards  of  Section  3(d).  Under  that 
section  the  Commission  “may”  grant  exemptions  to  subsidi¬ 
aries  of  registered  holding  companies  from  particular  sec¬ 
tions  of  the  Act  only  “if  and  to  the  extent  that  it  deems 
the  exemption  necessary  or  appropriate  in  the  public  in¬ 
terest  or  for  the  protection  of  investors  or  consumers  and  not 
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contrary  to  the  purposes  of  this  title.”  12  The  report  of 
the  Senate  Cominittee  pointed  out  that  this  provision  was: 

.  .  drafted  to  give  the  Commission  a  further  power 
to  exempt  classes  of  persons  as  subsidiary  companies 
or  affiliates  from  provisions  of  the  title  if  and  to  the 
extent  that  the  Commission  deems  the  exemption  neces¬ 
sary  or  appropriate  in  tie  public  interest  or  for  the 
protection  of  investors  or  consumers.  Such  an  exemp- 
tive  power  the  Committee  believes  warranted  in  view 
of  the  multitude  of  problems,  situations,  companies, 
and  persons  embraced.  Flexibility  of  administrative 
action  is  necessary  in  order  to  assure  the  workability 
and  efficacy  of  the  statute — to  prevent  hardships  and 
unexpected  burdens,  at  the  same  time  avoiding  the 
danger  of  opening  possibilities  of  widespread  evasion.” 
(Sen.  Rep.  No.  621, 74th  Cong.,  1st  Sess.  (1935) ,  p.  6) . 

Apart  from  the  permissive  language  of  3(d)  and  the 
exclusively  administrative  character  of  the  public  interest 
standards  prescribed  therein  the  nature  of  the  considera¬ 
tions  relevant  to  the  grant  of  exemption  fall  outside  the 
area  which  reviewing  courts  will  consider.  Thus  the  prob¬ 
lem  for  the  Commission  in  determining  whether  or  not  to 
exercise  its  exemptive  power  under  Section  3(d)  is  essen¬ 
tially  to  forecast,  without  the  benefit  of  having  a  concrete 
proposal  before  it,  that  particular  types  of  transactions  are 
sufficiently  unlikely  to  contravene  the  basic  regulatory 
purposes  of  the  Congress  as  to  warrant  excluding  such  pro- 


12  Certain  of  the  exemption  provisions  of  the  Holding 
Company  Act  expressly  provide  for  the  filing  of  applications 
for  exemption,  for  disposition  of  such  applications  by  order 
after  opportunity  for  hearing,  and  prescribe  exemption  condi¬ 
tions  winch,  if  found  by  the  Commission  to  be  satisfied,  entitle 
applicants  to  exemption.  See,  for  example.  Section  3(a)  speci¬ 
fying  conditions  under  which  the  Commission  "shall”  grant 
exemption  to  certain  classes  of  holding  companies  and  Section 
3(b)  under  which  the  Commission  "shall”  grant  applications 
for  exemption,  under  certain  conditions,  to  foreign  subsidiaries. 
No  such  statutory  provision  is  invoked  by  petitioner  or  claimed 
to  be  applicable  nor  has  application  for  exemption  ever  been 
made  by  or  on  behalf  of  Pittsburgh  Railways  Company. 
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posals  from  specific  Commission  scrutiny  which  would 
result  from  an  application  for  an  order  authorizing  each 
transaction.  What  is  thereby  required  is  not  a  finding  of 
fact,  to  be  tested  in  the  light  of  the  substantiality  of  sup¬ 
porting  evidence,  but  essentially  a  prophesy  as  to  the  future. 
Since  such  a  prophecy  may  be  fallible  it  calls  also  for 
revisory  action  from  time  to  time  in  the  light  of  experience. 

Thus  the  discretion  to  grant  exemptions  by  rule, 
must,  if  it  is  to  accomplish  its  purpose,  be  accompanied 
by  an  equal  discretion  to  modify  or  revoke  them  and  such 
action  is  of  course  equivalent  to  the  promulgation  of  a  new 
rule  superseding  the  old. 

We  show  in  Point  III  of  this  brief  that  the  limitation  of 
Section  24(a)  to  the  review  of  orders  of  the  Commission,  as 
distinguished  from  rules,  was  in  accordance  with  a  basic 
distinction  which  permeates  the  entire  Act.  The  fact  that 
Section  24(a)  does  not  apply  in  terms  to  judicial  review  of 
rules  and  the  fact  that  Section  20(c)  of  the  Act  provides 
for  the  mere  publication  of  rules  and  not  for  formal  hear¬ 
ings  in  connection  therewith,  is  itself  a  significant  indication 
that  within  the  area  where  the  Commission  is  authorized 
to  act  by  rule  rather  than  by  order  Congress  did  not  antici¬ 
pate  Commission  action  concerning  which  judicial  review 
would  be  appropriate,  except  in  connection  with  the  enforce¬ 
ment  of  rules.  Direct  judicial  review  of  the  Commission’s 
rules  would  completely  destroy  “the  flexibility  of  adminis¬ 
trative  action,”  envisioned  by  Congress.  The  Commission, 
for  example,  would  be  unable  to  make  any  change  in  a  rule 
during  the  pendency  of  review  without  leave  of  the  appellate 
court.  See  National  Labor  Relations  Board  v.  Ford  Motor 
Company,  305  U.  S.  364.  Further  difficulties  would  be  pre¬ 
sented  as  to  how  far  modification  might  be  permissible  after 
affirmance.  Cf.  International  Union  v.  Eagle-Pitcher  Min¬ 
ing  &  Smelting  Co.,  325  U.  S.  335. 

It  may  be  added  that  the  Commission’s  experience  in 
the  exercise  of  its  rule-making  power  generally  has  re¬ 
vealed  little  occasion  for  the  promulgation  of  substantive 
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rules.  Instead,  rule  making,  as  the  term  is  used  in  the 
Holding  Company  Act,  has  been  concerned  largely  with  pre¬ 
scribing  the  types  of  transactions  within  the  discretionary 
statutory  jurisdiction  of  the  Commission  which  shall  be 
required  to  be  submitted  to  it  for  consideration — that 
consideration  being  by  order  after  opportunity  for  hearing 
in  particular  cases.  This  aspect  of  rule  making  is  discussed 
in  an  excerpt  from  the  Commission’s  Seventh  Annual  Re¬ 
port  to  the  Congress,  which  we  set  forth  as  Appendix  E 
to  this  brief. 

The  determination  of  an  administrative  agency  to  con¬ 
centrate  its  attention  upon  particular  areas  of  regulation 
and  to  shift  its  regulatory  emphasis  in  the  light  of  experi¬ 
ence  is  the  very  essence  of  the  administrative  process  and 
could  not  be  subjected  to  judicial  review  without  both  trans¬ 
forming  the  courts  into  administrative  agencies  and  divid¬ 
ing  responsibility  for  administration  among  a  number  of 
possible  reviewing  courts. 

3.  The  petition  to  review  attempts  to  create  a  sem¬ 
blance  of  a  legal  issue  with  respect  to  the  propriety  of  the 
Commission's  amendment  to  Rule  U-49(c)  by  arguing  in 
Points  1  and  2  that  the  Commission  has  created  “an  arbi¬ 
trary  classification  among  subsidiaries  of  registered  hold¬ 
ing  companies”  and  that  because  only  a  single  reorganiza¬ 
tion  proceeding  is  affected  by  the  amendment  the  Commis¬ 
sion  has  not  dealt  with  classes  of  persons  as  specified  in 
Sections  20(c)  and  3(d).1*  In  that  connection  the  Com¬ 
mission's  memorandum  of  views  states  (App.  C,  page  10) : 

“As  far  as  we  are  aware  that  exemptive  rule  now  af¬ 
fects  only  reorganization  proceedings  of  Pittsburgh 
Railways  Company  and  its  related  companies  and  one 
other  group  of  companies,  commonly  called  the  Tnlan^ 

group.  [Footnote  reference  is  here  made  to  American 

. 

13  The  text  of  the  petition  to  review  refers- to  Section 
3(a)  which  we  assume  is  a  typographical  error  and  that  it 
is  Section  3(d)  to  which  petitioner  intended  to  refer. 
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Fuel  and  Power  Company  and  subsidiaries ,  Docket 
Nos.  989-B  and  991-B,  U.  S.  District  Court,  Eastern 
District,  Kentucky.]  The  proposed  amendment  does 
not  affect  the  Inland  group  which  has  no  guarantee 
relationships  with  its  parents.  As  we  have  pointed 
out,  it  is  the  existence  of  such  guarantees  and  obliga¬ 
tions  as  are  present  in  Hie  Philadelphia  Company  situ¬ 
ation  which  renders  it  particularly  difficult  to  effectu¬ 
ate  any  reorganization  plan,  either  for  Pittsburgh 
Railways  Company  or  for  Philadelphia  Company. 
These  distinctions  between  the  problems  involved  in 
the  Pittsburgh  and  Inland  cases  furnish,  in  our  opinion, 
a  reasonable  basis  for  the  classification  provided  for 
in  the  amended  rule.” 

We  submit  that  the  criticism  of  the  Commission’s  basis  for 
classification  is  so  lacking  in  merit  as  to  be  merely  colorable 
and  to  present  no  substantial  question  for  judicial  review. 
As  the  Supreme  Court  stated  in  Rochester  Telephone  Corp. 
v.  United  States,  307  U.  S.  125, 139, 

“Even  when  resort  to  courts  can  be  had  to  review  a 
Commision’s  order,  the  range  of  issues  open  to  review 
is  narrow.  Only  questions  affecting  constitutional 
power,  statutory  authority  and  the  basic  prerequisites 
of  proof  can  be  raised.  If  these  legal  tests  are  satisfied, 
the  Commission’s  order  becomes  incontestable.” 

Obviously  there  is  a  vast  practical  difference  between  ex¬ 
empting  a  reorganization  of  a  non-utility  company  in  which 
a  registered  holding  company  has  only  an  investment  stake, 
and  denying  such  exemption  where  the  registered  holding 
company  is  intimately  involved  in  the  reorganization  as 
a  guarantor  of  obligations  in  substantial  amount. 

Petitioner’s  complaint  with  respect  to  the  Commission’s 
exercise  of  its  power  of  classification  in  connection  with  the 
granting  of  exemptions  to  certain  non-utility  subsidiaries 
involves  the  fallacy  of  assuming  that  a  person  properly 
made  the  subject  of  regulatory  action  can  complain  merely 
because  other  persons  who  are  in  no  sense  competitors  are 
left  out  of  the  regulatory  scheme.  It  has  been  repeatedly 
held  in  rejecting  attacks  upon  legislative  classifications  that 


such  an  attack  is  an  invalid  one.  See  West  Coast  Hotel 
Company  v.  Parrish ,  300  U.  S.  379,  400  (1937) ;  National 
Labor  Relations  Board  v.  Jones  &  Laughlin  Steel  Corp., 
301 U.  S.  1, 46  ( 1937) ;  Minnesota  ex  rel.  Pearson  v.  Probate 
Court ,  309  U.  S.  270,  375  (1940). 

1  Even  if  it  should  be  assumed  that  the  Commission 
lacked  a  rational  basis  for  confining  the  type  of  exemption 
accorded  by  Rule  U-49(c)  to  conditions  which  are  satisfied 
by  only  a  single  group  of  companies  in  reorganization, 
namely;  the  Inland  group,  the  consequence  would  be  merely 
to  hold  Rule  U-49(c)  as  presently  in  effect  invalid.  But 
the  question  of  whether  a  valid  exemption  is  accorded  to 
the  Inland  group  of  companies  is  a  question  not  raised 
by  the  petition  and  in  which  petitioner  has  no  conceivable 
interest,  since  it  does  not  claim  to  hold  any  securities  af¬ 
fected  by  that  reorganization. 

A  holding  that  this  Court  has  jurisdiction  to  pass  upon 
the  validity  of  the  classification  contained  in  Rule  U-49  (c) , 
as  amended,  plus  a  holding  that  the  present  classification 
is  invalid,  would  nevertheless  afford  no  basis  for  action  by 
the  Court  to  grant  the  exemption  which  the  -  Commission 
has  withheld.  This  is  in  effect  what  the  Supreme  Court  held 
in  Addison  v.  Holly  HUl  Fruit  Products,  Inc.,  322  U.  S.  607, 
618.  In  that  case  suit  was  brought  by  employees  for  wage 
payments  under  the  Fair  Labor  Standards  Act  and  the  right 
of  recovery  turned  upon  the  applicability  of  a  statutory 
exemption  subject  to  being  defined  by  the  administrator. 
A  regulation  of  the  administrator  under  which  exemption 
was  claimed  was  held  by  the  majority  of  the  Court  to 
contain  invalid  limitations,  but  rather  than  strike  down  the 
invalid  limitations  and  thus  by  judicial  action  grant  exemp¬ 
tion,  the  Court  remanded  the  case  for  retroactive  reconsid¬ 
eration  by  the  administrator.  It  will  be  recalled  that  three 
of  the  four  dissenting  judges  agreed  with  the  majority  that 
it  was  improper  to  leave  in  effect  the  exempting  portion  of 
the  challenged  regulation  while  treating  the  limitation  as 
invalid. 
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Examination  of  the  discretionary  character  of  the 
•  Commission  action  challenged  by  petitioner  has  necessarily 
required  some  reference  to  the  merits  of  the  petition  for 
review,  but  of  course  we  are  not  seeking  to  have  this  Court 
affirm  the  Commissions  action.  Our  point  is  merely  that 
the  wholly  discretionary  action  complained  of  gives  added 
force  to  conforming  to  the  limitations  expressed  in  Section 
24(a)  that  petitions  to  review  Commission  action  may  be 
filed  only  in  the  case  of  orders,  as  distinguished  from  rules, 
and  to  the  principle  that  interlocutory  procedural  deter¬ 
minations  relating  to  the  holding  of  hearings  are  not  subject 
.  to  judicial  review  even  when  they  are  cast  in  the  form  of 
“orders”.  We  deal  with  these  basic  objections  in  subsequent 
sections  of  this  brief. 

II.  To  the  Extent  that  the  Amendment  of  the  Rule 
Now  Forecasts  the  Holding  of  Commission 
Hearings  Under  Section  11(f)  or  Other  Sec¬ 
tions  of  the  Act,  the  Action  Is  Interlocutory 
and  Not  Review  able. 

When  at  some  future  date  a  reorganization  plan  for 
the  Pittsburgh  Railways  Company  is  submitted  to  this 
Comission,  hearings  will  be  held  upon  notice  to  all  inter¬ 
ested  persons  in  accordance  with  the  provisions  of  Section 
11(f)  of  the  Holding  Company  Act.  At  that  time,  if  peti¬ 
tioner  has  any  objection  to  any  feature  of  a  proposed  plan, 
it  will  have  ample  opportunity  to  present  its  views  thereon 
to  the  Commission.  If  such  a  plan  should  be  approved  by 
the  Commission  over  petitioner’s  objection,  petitioner  will 
again  have  an  opportunity  to  challenge  the  plan  at  hearings 
for  approval  thereof  in  the  bankruptcy  court  If  that  court 
approves  the  plan  over  petitioner’s  objections,  petitioner 
will,  of  course,  have  a  right  to  appeal  from  the  order  ap¬ 
proving  the  plan.  Hence,  it  is  dear  that  the  Commission 
action  in  revising  its  Rule  U-49(c)  cannot  possibly  result 
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in  the  ultimate  consummation  of  any  reorganization  plan 
for  the  Pittsburgh  Railways  Company  objected  to  by  peti¬ 
tioner,  without  petitioner  being  accorded  a  complete  oppor¬ 
tunity  to  present  its  objections  to  this  Commission  and  to  the 
reorganization  court,  and  to  appeal  from  any  adverse  order 
of  the  reorganization  court. 

The  Supreme  Court  has  repeatedly  held  “that  no  one 
is  entitled  to  judicial  relief  for  a  supposed  or  threatened 
injury  until  the  prescribed  administrative  remedy  has  been 
exhausted.”  Myers  v.  Bethlehem  Shipbuilding  Corp.,  303 
95  F.  2d  203  (C.  C.  A.  9) ,  cert  denied  305  U.  S.  603;  Arrow 
Power  Commission  v.  Metropolitan  Edison  Company ,  304 
U.  S.  375;  Arkansas  Power  &  Light  Co .  v.  Federal 

Power  Commission, - U.  S. -  (Mar.  5,  1947) ;  Ma- 

cavley  v.  Watermans  Steamship  Corporation ,  327  U.  S. 
540;  United  States  v,  Los  Angeles  &  Salt  Lake  R.  R.  Co ., 
273  U.  S.  299, 309-310;  Smith  v.  Interstate  Commerce  Com¬ 
mission,  245  U.  S.  33.  Cf .  Paramino  Lumber  Co.  v.  Marshall, 
95  F.  2d  203  (C.  C.  A.  9) ,  cert,  denied  305  U.  S.  603;  Arrow 
Distilleries,  Inc.  v.  Alexander,  24  F.  Supp.  880  (D.  C.), 
afFd  306  U.  S.  615;  Casale  v.  United  States,  52  F.  Supp. 
1005,  afFd  321  U.  S.  752. 

i  In  the  Myers  case  the  Supreme  Court  reversed  an  order 
enjoining  the  holding  of  hearings  by  the  National  Labor 
Relations  Board  on  alleged  unfair  labor  practices  where 
it  was  contended  that  the  applicable  statute  relied  on  and 
the  application  of  the  statute  to  the  case  involved  were 
unconstitutional.  The  Court  said  (pages  51-52) : 

“Obviously,  the  rule  requiring  exhaustion  of  the  ad¬ 
ministrative  remedy  cannot  be  circumvented  by  as- 
I  serting  that  the  charge  on  which  the  complaint  rests 
is  groundless,  and  that  the  mere  holding  of  the  pre¬ 
scribed  administrative  hearing  would  result  in  irrep¬ 
arable  damage,  [citing  numerous  cases  in  a  footnote] 
Lawsuits  also  often  prove  to  have  been  groundless; 
but  no  way  has  been  discovered  of  relieving  a  de¬ 
fendant  from  the  necessity  of  a  trial  to  establish  the 
fact”  .. 
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In  the  Metropolitan  Edison  case  the  Court  held  that  no  ' 
appeal  lay  from  an  order  instituting  hearings  for  the  in¬ 
vestigation  of  matters  relating  to  the  respondent’s  business. 
The  Court  held  that  to  construe  the  provision  for  appeal 
“as  authorizing  a  review  of  every  order  that  the  Commis¬ 
sion  may  make,  albeit  of  a  merely  procedural  character,” 
would  afford  “opportunity  for  constant  delays  in  the  course 
of  the  administrative  proceeding  for  the  purpose  of  review¬ 
ing  mere  procedural  requirements  or  interlocutory  direc¬ 
tions”  and  “would  do  violence  to  the  manifest  purpose  of 
the  provision”  (pages  383-84) .  The  Court  said  also  (page 
384):  : 

“The  provision  for  review  thus  relates  to  orders  of  a 
definitive  character  dealing  with  the  merits  of  a  pro¬ 
ceeding  before  the  Commission  and  resulting  from  a 
hearing  upon  evidence  and  supported  by  findings  ap¬ 
propriate  to  the  case.” 

We  note  that  the  language  of  Section  313(b)  of  the  Fed¬ 
eral  Power  Act,  the  statutory  provision  for  appeal  there  in¬ 
volved,  is  substantially  identical  with  that  in  Section  24(a) 
of  the  Holding  Company  Act  under  which  petitioner  seeks 
relief.  Moreover,  both  of  these  provisions  were  enacted  as 
part  of  the  same  statute.14 

Similarly,  in  the  very  recent  Arkansas  Power  &  Light 
case,  the  Court  in  effect  held  that  no  review  might  be  had 
by  declaratory  judgment  of  an  order  to  show  cause  of  the 
Federal  Power  Commission  instituting  hearings  to  deter¬ 
mine  whether  certain  sums  should  be  reclassified  in  the  com¬ 
pany’s  accounts,  despite  the  allegation  that  this  had  the 
effect  of  subjecting  the  company  to  two  conflicting  systems 
.  of  accounts. 


14  Public  Utility  Act  of  1935,  Act  of  August  26, 1935,  ch. 
687.  Title  1  of  this  Act  is  the  Public  Utility  Holding  Company 
Act  of  1935  here  involved.  Title  2  amended  the  Federal  Water 
Power  Act  in  various  respects,  including  the  addition  of 
Section  313(b). 
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The  recent  decision  in  Macauley  v.  Watermans  Steam¬ 
ship  Corporation,  327  U.  S.  540,  involved  an  action  for  a 
declaratory  judgment  seeking  a  determination  that  cer¬ 
tain  contracts  were  not  subject  to  the  Federal  Renegotia¬ 
tion  Act  and  seeking  an  injunction  against  the  holding  of 
renegotiation  proceedings.  In  its  opinion  the  Supreme 
Court,  citing  the  Myers  case,  compared  the  Renegotiation 
Act  and  the  National  Labor  Relations  Act,  and  pointed  out 
that  the  judicial  action  sought  was  entirely  premature  and 
would  require  the  courts  to  decide  in  the  first  instance  issues 
vested  by  Congress  in  other  tribunals.  In  the  words  of  the 
Court  (pages  544-545) : 


“In  order  to  grant  the  injunction  sought  the  Dis¬ 
trict  Court  would  have  to  decide  this  issue  in  the  first 
instance.  Whether  it  ever  can  do  so  or  not,  it  cannot 
now  decide  questions  of  coverage  when  the  adminis¬ 
trative  agencies  authorized  to  do  so  have  not  yet  made 
their  determination.  Here,  just  as  in  the  Myers  case, 
the  administrative  process,  far  from  being  exhausted, 
had  hardly  begun.  The  District  Court  consequently 
was  correct  in  holding  that  it  lacked  jurisdiction  to 
act.” 


!  In  the  present  case  there  is  far  less  basis  for  asserting 
a  jurisdiction  to  review  the  action  of  the  Commission  than 
there  was  in  any  of  the  cases  which  have  been  discussed 
here.  As  we  have  seen,  no  order  for  hearing  has  even 
been  issued  and  petitioner  has  not  even  begun  to  exhaust 
its  administrative  remedies.  Indeed,  it  has  been  held  that 
there  may  be  no  judicial  review  even  of  a  Commission  order 
approving  a  reorganization  plan  under  Section  11(f)  of 
the  Holding  Company  Act  because  the  effect  of  the  com¬ 
bined  operation  of  that  section  with  the  applicable  provi¬ 
sions  of  the  Bankruptcy  Act  renders  the  administrative 
proceeding  before  the  Commission  a  preliminary  step  (al¬ 
though  an  essential  prerequisite)  in  the  process  leading  to 
court  action  approving  the  plan.  See  Gilbert  v.  Securities 
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and  Exchange  Commission,  146  F.  2d  513  (C.  C.  A.  7)  .15  Cf. 
Okin  v.  Securities  and  Exchange  Commission,  145  F.  2d  206 
(C.  C.  A.  2),  remanded  on  other  grounds,  325  U.  S.  840; 
Lovmsbury  v.  Securities  and  Exchange  Commission,  151 
F.  2d  217  (C.C.  A.  3). 

Only  after  action  on  a  plan  after  hearing  can  there 
be  presented  justiciable  issues.  The  mere  forecast  here  in¬ 
volved  as  to  the  desirability  of  holding  a  hearing  with  re¬ 
spect  to  a  matter  within  the  Commission's  statutory  juris¬ 
diction  presents  an  exclusively  administrative  question  and 
is  not  within  the  area  of  judicial  review.  Indeed,  it  has 
been  held  that  even  where  an  administrative  agency  finds  it 
necessary  to  seek  judicial  assistance  for  enforcement  of  an 
administrative  subpena,  a  court  may  not  deny  enforcement 
merely  because  of  its  own  forecast  that  the  administrative 
inquiry  may  not  prove  fruitful.  See  Endicott  Johnson  Cory, 
v.  Perkins,  317  U.  S.  501. 

The  case  of  Columbia  Broadcasting  System  v.  United 
States,  316  U.  S.  407,  referred  to  in  petitioner's  reply  to 
the  Commission's  objections  to  a  stay  herein  and  in  its 
objections  to  the  motion  to  dismiss,  has  no  application  to 
the  facts  of  the  present  case.  There  the  action  of  the  Fed- 

15  The  court  there,  after  detailing  the  procedural  steps 
leading  to  ultimate  approval  of  a  plan  by  the  bankruptcy  court, 
said  (p  514) : 

“When  this  procedure  is  viewed  in  its  entirety,  it  is 
difficult  to  discern  any  basis  for  petitioners'  contention 
that  the  orders  complained  of  are  final.  Certainly  such 
orders  do  not  amount  to  a  final  adjudication  of  the  rights 
and  interests  of  the  parties.  The  proceeding  before  the 
Commission  is  merely  an  interim  step  in  the  full  reorgani¬ 
zation  process.  Its  order  is  interlocutory  in  form,  and  in 
effect  amounts  to  little  more  than  a  recommendation  to 
the  court  that  the  plan  meets  the  requirements  of  the 
Utility  Act  This  recommendation,  while  no  doubt  entitled 
to  great  weight  must  run  the  gamut  of  judicial  approval, 
and  the  court  is  entirely  free  to  approve  or  reject  It 
would  seem  to  follow  that  the  legal  status  of  a  party  before 
the  Commission  would  riot  be  changed  by  such  an  order.” 
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eral  Communications  Commission  would  have  had  a  sub¬ 
stantive  rather  than  a  procedural  effect  and  because  of  its 
immediate  effect  upon  Columbia's  business  relations  was 
held  by  a  majority  of  the  Court  to  cause  irreparable  injury 
by  its  mere  adoption.  The  regulation  in  that  case  pro¬ 
vided  in  effect,  among  other  things,  that  no  license  would 
thereafter  be  issued  to  any  broadcasting  station  except  upon 
conditions  which  required  repudiation  of  previously  exist¬ 
ing  contracts  between  the  station  and  the  broadcasting  net¬ 
works.  The  mere  going  into  effect  of  the  Commission's  rule, 
the  Court  indicated,  “would  disrupt  appellant's  broadcast¬ 
ing  system  and  seriously  disorganize  its  business”  (page 
414) .  The  Supreme  Court  held  that,  taking  into  considera¬ 
tion  the  nature  of  the  business,  the  past  relationship  between 
the  parties,  and  the  fact  that  contracts  customarily  ex¬ 
tended  for  a  period  several  years  longer  than  the  license 
period,  the  Commission  action  complained  of  was  not  action 
“where  the  complainant's  rights  are  affected  only  on  the 
contingency  of  future  administrative  actions”  (page  420) . 
The  Court  showed  that  a  review  of  an  order  involving  a 
license  for  an  individual  broadcasting  company  would  be 
a  completely  inadequate  remedy  with  respect  to  the  interests 
of  the  appellant  network. 

In  the  present  case,  as  we  have  seen,  an  entirely  dif¬ 
ferent  type  of  situation  is  presented.  The  Commission's  ac¬ 
tion  amending  the  rule  does  not  even  chart  a  pattern  or 
provide  any  guide  for  future  action  as  was  the  case  in  the 
regulation  in  the  Columbia  case,  nor  can  the  petitioner  be 
aggrieved  thereby.  At  the  very  most,  the  Commission's 
action  might  conceivably  result  in  inconvenience  to  the  peti¬ 
tioner  in  attending  hearings  before  the  Commission.1* 

As  the  Myers  case,  supra,  made  clear,  “the  rule  requir¬ 
ing  exhaustion  of  the  administrative  remedies  cannot  be 

18  It  should  be  noted  that  the  holding  of  hearings  before 
the  Commission  under  Section  11(f)  makes  unnecessary  the 
introduction  of  evidence  before  the  Chapter  X  court  See  In 
Re  Midland  United  Company ,  58  F.  Supp.  667,  683  (D.  Del.), 
appeal  dismissed  141  F.  2d  692  (C.  C.  A.  3) . 
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circumvented  by”  an  assertion  that  the  mere  holding  of  an 
“administrative  hearing  would  result  in  irreparable  dam¬ 
age.”  In  this  case  there  is  merely  a  procedural  regulation 
which  requires  that  hereafter  certain  plans  and  other  trans¬ 
actions  be  submitted  to  the  Commission  for  approval.  A 
complete  and  in  every  way  adequate  remedy  exists  in  the 
event  that  hereafter  some  erroneous  action  of  the  Commis¬ 
sion  should  take  place  as  a  result  of  which  any  person  may 
consider  himself  aggrieved. 

Accordingly,  it  is  submitted  that  the  present  action 
amending  the  rule  is  completely  interlocutory  and,  as  such, 
is  not  reviewable. 

*  *  *  *  *  • 

Although  the  principal  effect  of  the  amendment  to  Rule 
U-49(c)  is  the  requirement  of  submitting  reorganization 
plans  to  the  Commission  under  Section  11(f),  the  amend¬ 
ment  of  the  rule  has  certain  relatively  minor  effects  in  re¬ 
quiring  submission  to  the  Commission  of  various  other 
transactions.  Petitioner  complains  specifically  of  three 
possibilities:  (1)  that  in  connection  with  the  purchase  of 
new  street  cars  by  the  trustee  the  issuance  of  car  trust 
certificates  will  require  the  approval  of  the  Commission; 
(2)  that  in  performing  construction  and  repair  work  on 
the  property  of  subsidiary  and  affiliated  companies  the  trus¬ 
tee  may  have  to  receive  Commission  approval;  and  (3)  that 
in  the  purchase  of  power  and  rental  of  facilities  from  affil¬ 
iates  the  trustee  may  have  to  seek  Commission  approval.17 

The  cases  discussed  at  pages  26-28,  supra,  relating 
to  the  necessity  of  exhaustion  of  the  administrative  remedy 
as  a  prerequisite  to  appeal,  make  dear  that  no  appeal  lies 
from  any  action  of  the  Commission  with  regard  to  such 
transactions  as  those  referred  to  by  petitioner  prior  to  re¬ 
fusal  of  the  Commission  to  grant  a  requested  approval. 

Assuming  that  the  withdrawal  of  the  exemption  for¬ 
merly  accorded  by  paragraph  (c)  of  Rule  U-49  will  require 

17  Reply  of  Philadelphia  Company  to  objections  of  the 
Securities  and  Exchange  Commission,  pages  1-2. 
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Commission  scrutiny  of  transactions  other  than  a  plan  of 
reorganization,  there  is  no  reason  to  assume  now  that  ap¬ 
propriate  authorizations  will  not  be  accorded  by  Com¬ 
mission  order  if  the  transactions  in  question  appear  to 
satisfy  the  applicable  standards  of  the  Act.  Assuming 
further  that  there  may  be  some  types  of  transactions  of  a 
recurrent  character  as  to  which  the  burden  of  merely  filing 
applications  with  the  Commission  may  prove  disproportion¬ 
ate  to  the  advantage  of  Commission  scrutiny,  so  that  a 
limited  exemption  might  prove  desirable,  there  is  no  reason 
to  assume  that  the  Commission  will  not  exercise  its  rule¬ 
making  power  to  grant  appropriate  exemptions  in  the  light 
of  future  experience.  That  is  precisely  why  the  Con¬ 
gress  determined  that  “Flexibility  of  administrative  action 
is  necessary  in  order  to  assume  the  workability  and  efficacy 
of  the  statute — to  prevent  hardships  and  unexpected  bur¬ 
dens,  at  the  same  time  avoiding  the  danger  of  opening  pos¬ 
sibilities  of  wide-spread  evasion.”  See  Sen.  Rep.  No.  621, 
74th  Cong.,  1st  Sess.  (1935),  p.  6. 

Moreover,  petitioner  has  overlooked  various  existing 
rules  of  the  Commission  which  provide  exceptions  from  cer¬ 
tain  of  these  transactions.  While  the  amendment  challenged 
by  petitioner  makes  paragraph  (c)  of  Rule  U-49  no  longer 
applicable  to  Pittsburgh  Railways  Company,  another  para¬ 
graph  of  the  rule  remains  applicable  and  accords  it  such 
exemptions  as  the  Commission’s  experience  indicates  to  be 
generally  appropriate  for  holding  company  subsidiaries 
which  are  not  electric  or  gas  utilities.18  Similarly,  other 
rules  permit  general  exemptions  if  certain  prophylactic 
standards  are  maintained.19  In  that  respect  Pittsburgh 


18  For  example  with  respect  to  the  purchase  of  new  street 
cars.  Rule  U-49  (b)  creates  an  exemption  for  the  issuance  and 
sale  of  securities  to  the  vendor  of  supplies  or  equipment  for 
use  in  the  business  of  the  company. 

19  Under  Rule  U-45(b)  (2),  for  example,  extensions  of 
credit  in  connection  with  service  or  construction  contracts, 
including  sales  of  electric  energy,  may  be  made  in  the  ordinary 
course  of  business  provided  that  no  interest  is  charged  and 


Railways  Company  is  merely  subject  to  the  Act  to  the 
same  extent  as  Capital  Transit  Company,  the  transportation 
company  serving  the  District  of  Columbia,  which  company 
is  also  a  subsidiary  of  a  registered  holding  company  (The 
North  American  Co.) . 

Finally,  petitioner  has  not  indicated  how  any  of  the 
requirements  of  the  sort  indicated  could  adversely  affect  it. 
It  may  be  noted  that  the  trustees  of  Pittsburgh  Railways 
Company,  in  their  statement  filed  in  this  Court,  have  raised 
no  question  as  to  the  effect  of  the  amendment  upon  opera¬ 
tional  transactions  of  the  estate. 

III.  The  Action  of  the  Commission  Amending  Its  Rule 
U-49(c)  Is  Not  an  “Order”  Subject  to  Review 
Under  Section  24(a)  of  the  Public  Utility 
Holding  Company  Act  of  1935. 

In  attempting  to  have  this  Court  assume  appellate 
jurisdiction  over  the  Commission  action  complained  of, 
petitioner  characterizes  such  action  as  an  “order.”  Refer¬ 
ence  to  the  action  taken  by  the  Commission  and  to  the  pro¬ 
visions  of  the  Holding  Company  Act  makes  clear,  however, 
that  review  is  sought  of  a  Commission  “rule”  as  distin¬ 
guished  from  an  “order,”  and  that  under  Section  24(a)  of 
the  Holding  Company  Act  no  appeal  to  this  Court  lies  from 
an  exercise  of  the  rule-making  power  of  the  Commission. 
As  we  have  seen,  by  a  general  provision  the  action  com¬ 
plained  of  narrowed  the  Commission’s  Rule  U-49(c)  which 
exempts  from  the  provisions  of  the  Act  various  transactions 
of  companies  which  fall  within  the  general  terms  of  the 
rule.  Although  the  reason  for  narrowing  the  former  ex¬ 
emption  was  based  largely  on  the  Commission’s  experience 


payment  is  made  as  soon  as  reasonably  practicable.  With  re¬ 
spect  to  the  general  rendition  of  services  between  subsidiary 
companies,  various  exemptions  are  created  pursuant  to  Rule 
U-87  provided  that  such  services  are  rendered  at  cost. 
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gained  in  the  Pittsburgh  Railways  reorganization,  and  al¬ 
though  at  the  present  time  the  change  in  the  exemption 
apparently  has  no  effect  on  other  companies,  the  Commis¬ 
sion's  action  was  in  general  terms  and  will,  of  course,  be 
applicable  in  the  future  to  exclude  from  the  exemption 
formerly  made  available  by  Rule  U-49(c)  all  other  hold¬ 
ing  company  subsidiaries  whose  securities  or  obligations 
have  been  guaranteed  or  assumed  by  a  registered  holding 
company.  The  Commission's  action  in  amending  this  rule, 
like  its  earlier  action  in  adopting  the  rule,  was,  and  was 
specifically  stated  by  the  Commission  to  be,  pursuant  to 
Section  3(d)  of  the  Act  which  authorized  exemptions  only 
“by  rules  and  regulations.” 20 

Throughout  the  Act  careful  distinction  is  made  be¬ 
tween  “rules  and  regulations”  of  the  Commission  and 
“orders”  of  the  Commission.  An  essential  difference  be¬ 
tween  these  terms  as  used  in  the  Act  is  explained  in  Section 
20(c)  thereof,  which  prescribes  “publication”  as  the  only 
procedural  requirement  of  the  effectiveness  of  a  rule, 
whereas  opportunity  for  hearing  is  expressly  prescribed 
therein  as.  a  prerequisite  for  Commission  orders.21  At  such 


20  In  originally  adopting  the  exemption  and  in  the  subse¬ 
quent  modification  thereof  the  Commission  also  referred  to  its 
general  rule-making  authority  under  Section  20  of  the  Act. 

21  The  Commission  has  always  made  it  a  general  practice, 
where  feasible,  to  give  persons  likely  to  be  affected  by  proposed 
rules  and  regulations  opportunity  to  express  their  views 
thereon  by  letter,  conference,  or  hearing  held  for  that  purpose. 
See  testimony  of  Commissioner  Healy,  Hearings  on  Adminis¬ 
trative  Procedure  before  a  Subcommittee  of  the  Committee  on 
the  Judiciary  of  the  United  States  Senate ,  77th  Cong.,  1st 
Sess.  (1941),  Pt.  1,  p.  332.  Cf.  Section  4(b)  of  the  Adminis¬ 
trative  Procedure  Act.  At  petitioner's  request  oral  argument 
was  had  in  this  case.  Of  course,  this  is  to  be  distinguished 
from  the  hearing  required  as  a  prerequisite  for  Commission 
orders.  See  Section  19  of  the  Holding  Company  Act.  Cf. 
Sections  4(b)  and  5  of  the  Administrative  Procedure  Act, 
which  limit  the  requirements  of  formal  hearings  under 
Act  to  matters  “required  by  statute"  to  be  made  or  determined 
“on  the  record  after  opportunity  for  an  agency  hearing." 
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hearings  Section  19  of  the  Act  requires  that  a  record  be 
kept  and,  as  we  note  below,  upon  appeal  from  an  order 
Section  24(a)  requires  a  transcript  of  the  record  to  be  filed 
in  court.  Hence,  it  appears  that  Congress  intended  Commis¬ 
sion  orders  to  be  of  an  adjudicatory  character  unlike  rules 
which  were  intended  to  prescribe  requirements  or  exemp¬ 
tions  prompted  by  general  administrative  experience.22 

This  view  is  confirmed  by  an  examination  of  various 
sections  of  the  Act,  authorizing  Commission  action  in  some 
instances  by  order,  in  others  by  rule,  and  in  still  others  by 
either  rule  or  order.23  For  example,  under  Section  15  (i) 
of  the  Act  the  Commission  may  prescribe  only  by  rule  “uni¬ 
form  methods  for  keeping  accounts”  and  under  Sections 
5  (a) ,  5  (b) ,  7  (a) ,  and  10(a)  the  Commission  may  prescribe 


22  We  recognize  that  under  the  Administrative  Procedure  - 

Act  rules  may  be  of  particular  as  well  as  general  applicability 
and  may  include  determinations  with  respect  to  such  matters 
as  permissible  rates.  See  Section  2(c)  thereof.  However,  the 
definitions  used  in  that  Act  obviously  cannot  affect  the  meaning 
of  the  terms  used  in  the  Holding  Company  Act  which  was 
adopted  eleven  years  earlier.  In  this  connection  we  _  note  that 
the  provisions  for  judicial  review  in  the  Administrative  Proce¬ 
dure  Act  (Section  10)  relate  to  “agency  action”  and  are  not 
dependent  upon  the  definitions  of  “rule”  and  “order”  contained 
therein.  We  show  below  that  the  Administrative  Procedure  Act 
grants  no  greater  right  of  appeal  in  this  case  than  is  afforded 
by  the  Holding  Company  Act.  ; 

23  For  a  detailed  list  of  the  Commission's  adjudicatory 
functions  under  the  Holding  Company  Act,  see  Monograph  on 
Administrative  Procedures  in  Government  Agencies ,  S.  Doc. 
No.  10,  77th  Cong.,  1st  Sess.  (1941),  Pt.  13,  pp.  114-16.  For  a 
similar  list  of  the  Commission's  rule-making  functions  under 
the  Holding  Company  Act,  see  id.,  pp.  19-22. 

For  the  purpose  of  this  discussion  the  term  “rule”  is  used 
in  place  of  the  statutory  language  “rule  and  regulation.”  In 
practice  the  only  difference  between  “rules”  and  “regulations” 
is  that  the  latter  term  is  used  to  designate  a  body  of  Commis¬ 
sion  rules  on  a  particular  subject,  e.  g..  Regulation  A  under  the 
Securities  Act  contains  Rules  220-224,  all  of  which  relate  to 
exemption  from  registration  under  that  Act  of  securities 
where  the  aggregate  offering  price  does  not  exceed  $300,000. 
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only  by  rule  various  forms  for  general  use.  On  the  other 
hand,  previsions  authorizing  Commission  action  only  by 
order  are  those  relating  to  matters  involving  specific 
facts*  See,  e.  g.,  Sections  2(a)(3),  2(a)(4),  2(a)(7), 
2(a)  (8),  2(a)  (11),  2(b),  and  5(d)  (determinations  as  to 
status) ,  and  Section  11  (b)  (determinations  relating  to  re¬ 
quired  action  as  to  corporate  simplification  of  holding  com¬ 
panies).  Among  the  numerous  provisions  of  the  Act  au¬ 
thorizing  Commission  action  by  either  rule  or  order  are 
included  a  number  providing  for  exemptions  from  the 
terms  of  the  Act  or  certain  of  its  requirements.  See,  for  ex¬ 
ample,  Section  3(a)  relating,  inter  alia. ,  to  holding  com¬ 
panies  which  are  predominantly  intrastate  in  character, 
and  Section  3(b)  relating  to  holding  company  subsidiaries 
which  derive  no  material  part  of  their  income  from  sources 
in  the  United  States.  Other  exemptions,  however,  are  au¬ 
thorized  only  by  rule;  for  example,  statutory  restrictions 
upon  profits  arising  out  of  transactions  in  securities  by  di¬ 
rectors,  officers  or  other  affiliates  (Section  17(b) ) ,  and  ex¬ 
emption  from  prohibitions  against  interlocking  relation¬ 
ships  between  banks  and  utilities  (Section  17(c) ) . 

Similarly,  Section  3(d),  under  which  the  action  com¬ 
plained  of  herein  was  taken,  which  permits  exemptions  from 
obligations,  duties,  or  liabilities  imposed  by  the  Act  for 
no  other  reason  than  that  the  Commission  “deems  the  ex¬ 
emption  necessary  or  appropriate  in  the  public  interest  or 
for  the  protection  of  investors  and  consumers  and  not  con¬ 
trary  to  the  purposes  of  this  title,”  authorizes  action  by 
rule  only.  The  fact  that  Section  3(d)  is  in  the  nature  of  a 
“catch-all”  exemption  clause,  designed  to  enable  the  Com¬ 
mission  to  grant  discretionary  exemptions  in  the  interest 
of  flexibility  of  administration,  although  the  occasion  for 
such  exemptions  does  not  appear  to  have  been  specifically 
envisaged  by  the  Congress,  would  seem  to  be  sufficient 
reason  for  limiting  the  Commission  to  acting  by  rule  rather 
than  by  order  after  a  formal  hearing.  See  Point  I,  supra. 
The  principal  consequence  of  the  grant  of  such  exemptions 
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would  be  to  obviate  formal  hearings  with  reference  to  spe¬ 
cific  transactions  since  the  Holding  Company  Act  imposes 
comparatively  few  unconditional  prohibitions  upon  sub¬ 
sidiaries  of  registered  holding  companies.  Instead,  certain 
types  of  transactions  are  made  “unlawful”  unless  specific¬ 
ally  authorized  by  the  Commission  (see,  for  example,  Sec¬ 
tions  6(a)  and  9(a));  while  others  are  unlawful  if  in  con-" 
travention  of  a  rule  or  order  of  the  Commission  (see  para¬ 
graphs  (b),  (c),  (d),  (e),  (f)  and  (g)  of  Section  12.) 
Determination  that  particular  classes  of  transactions  may 
safely  be  exempted  from  the  necessity  of  specific  scrutiny 
by  the  Commission,  and  revision  of  such  determination  from 
time  to  time  in  the  light  of  experience,  is  a  matter  which 
it  would  be  difficult  to  visualize  being  carried  out  other¬ 
wise  than  by  the  type  of  non-adjudicating  procedures  which  * 
Congress  has  prescribed  in  connection  with  the  adoption  of 
Commission  rules  as  distinguished  from  orders. 

As  we  have  indicated  in  Point  I,  supra ,  Congress,  in 
giving  the  Commission  power  to  exempt  by  rule  persons 
otherwise  subject  to  obligations  imposed  by  the  Act,  could 
not  have  intended  this  rule-making  power  to  be  exhausted 
by  a  single  use,  since  proper  administration  demands  that 
the  Commission’s  rules  must  be  changed  from  time  to  time 
where  the  Commission’s  experience  has  shown  that  a 
change  thereof  is  “necessary  or  appropriate  in  the  public 
interest  or  for  the  protection  of  investors  or  consumers.” 24 
This  is  made  explicit  by  Section  20(a)  which  gives  the 
Commission  “authority  from  time  to  time  to  make,  issue, 
amend,  and  rescind  such  rules  and  regulations  and  such 
orders  as  it  may  deem  necessary  or  appropriate  to  carry  out 
the  provisions  .  .  .”  of  the  Act.  Whether  an  amendment 
to  an  existing  rule  broadens  or  narrows  the  scope  of  the  ex- 

24  The  Commission  has  been  specifically  cited  as  an  ex¬ 
ample  of  an  administrative  agency  created  for  the  purpose  of 
working  out  “a  more  effective  and  more  flexible  method  of 
preventing  unwanted  things  from  happening.”  Administrative 
Procedure  in  Government  Agencies ,  S.  Doc.  No.  8,  77th  Cong., 
1st  Sess.  (1941),  p.  13. 


emption  previously  afforded  cannot  affect  the  rule-making 
nature  of  the  amendment.  Moreover,  had  Congress  in¬ 
tended  action  of  the  Commission  narrowing  the  scope  of 
an  exemption  under  Section  3(d)  to  be  considered  an  order, 
it  would  have  made  that  dear  on  the  face  of  the  statute. 
C/.  Sections  2(a)  (3)  and  2(a)  (4)  of  the  Act  where,  in 
connection  with  the  revocation  of  orders  of  an  exemptive 
nature,  Congress  deemed  it  advisable  to  provide  specifically 
that  any  action  revoking  such  order  must  be  by  order.25 
Had  there  been  any  legislative  intent  to  so  circumscribe  an 
amendment  of  an  exemption  provided  by  rule.  Congress 
would  have  issued  a  similar  caveat. 

From  the  foregoing  it  is  dear  that  the  action  of  the 
Commission  coniplained  of  was  a  rule  and  not  an  order 
within  the  meaning  of  the  Holding  Company  Act. 

Section  24(a)  of  the  Act,  pursuant  to  which  petitioner 
seeks  review  in  this  Court,  provides  that  “any  person  or 
party  aggrieved  by  an  order  issued  by  the  Commission 
under  this  title  may  obtain  a  review  of  such  order  in  the 
circuit  court  of  appeals  of  the  United  States  within  any 
circuit  wherein  such  person  resides  or  has  his  principal 
place  of  business,  or  in  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia  .  .  .”  (emphasis  supplied). 
There  is  no  similar  provision  with  respect  to  rules  of  the 
Commission.  In  this  respect  the  Holding  Company  Act 
follows  the  usual  procedure  whereby  the  validity  of  agency 
rules  may  not  be  challenged  directly  on  appeal.20 

“Section  2(a)  (3)  provides,  inter  alia,  for  orders  of  the 
Commission  declaring  a  company  not  to  be  an  dectric  utility 
company  when  certain  conditions  exist.  The  section  then  pro¬ 
vides:  ‘The  Commission,  upon  its  own  motion  or  upon  appli¬ 
cation,  shall  revoke  such  order  whenever  it  finds  that  the  con¬ 
ditions  specified  in  clause  (A)  or  (B)  are  not  satisfied 
in  the  case  of  such  company.  Any  action  of  the  Commission 
under  the  preceding  sentence  shall  be  by  order.”  Section 
2(a)  (4)  contains  a  similar  provision  with  respect  to  orders 
declaring  a  company  not  to  be  a  gas  utility  company. 

26  See  Administrative  Procedure  in  Government  Agencies 
(1941),  S.  Doc.  No.  8,  77th  Cong.,  1st  Sess.,  pp.  115-21;  cf. 
Yakus  v.  United  States ,  321  U.  S.  414,  444. 
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That  an  “order”  reviewable  under  Section  24(a)  of 
the  Act  does  not  include  a  “rule”  is  dear  from  the  delib¬ 
erate  distinction  which  we  have  noted  in  the  use  of  those 
terms  under  the  Act.  It  is  dear  also  from  the  procedural 
requirements  of  Section  24.  Section  24(a)  dearly  con¬ 
templates  review  of  action  for  which  opportunity  for  hear¬ 
ing  was  required  to  be  afforded,  since  it  provides  for  the 
filing  in  court  of  “a  transcript  of  the  record  upon  which 
the  order  complained  of  was  entered,”  since  it  provides  that 
“the  findings  of  the  Commission  as  to  the  facts,  if  supported 
by  substantial  evidence,  shall  be  condusive,”  and  since  it 
also  provides  that  under  certain  circumstances,  the  court 
may  order  “additional  evidence  to  be  taken  before  the  Com¬ 
mission  and  to  be  adduced  upon  the  hearing.”  As  we  have 
seen,  Section  20(c)  requires  orders  to  be  made  only  after 
opportunity  for  hearing,  but  no  such  requirement  is  made 
for  rules. 

A  comparable  situation  was  involved  in  American 
Federation  of  Labor  v.  National  Labor  Relations  Board ’, 
308  U.  S.  401.  There  the  Supreme  Court  pointed  to  the 
careful  distinction  in  the  Wagner  Act  between  the  Labor 
Board’s  action  in  certifying  a  collective  bargaining  organi¬ 
zation  and  its  action  in  preventing  unfair  labor  practices 
as  making  dear  that  the  former  could  not  be  considered  a 
reviewable  order  under  Section  10(f)  of  that  Act  which 
permits  review  of  “a  final  order  upon  petition  to  a  court 
of  appeal  in  the  circuit  Vherein  the  unfair  labor  practice 
in  question  was  alleged  to  have  been  engaged  in  or  wherein 
such  person  resides  or  transacts  business,  or  in  the  Court 
of  Appeals  of  the  District  of  Columbia’  ”  (pages  407-408). 
The  Supreme  Court  also  stated  in  that  connection  (page 
404) : 

“The  Court  of  Appeals  for  the  District  of  Colum¬ 
bia,  like  the  several  circuit  courts  of  appeals,  is  with¬ 
out  the  jurisdiction  over  original  suits  conferred  on 
district  courts  by  §  24  of  the  Judidal  Code,  as  amended. 
28  U.  S.  C.,  §  41.  Such  jurisdiction  as  it  has,  to  review 
directly  the  action  of  administrative  agencies,  is  spe- 
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dally  conferred  by  legislation  relating  spedfically  to 
the  determinations  of  such  agencies  made  subject  to 
review,  and  prescribing  the  manner  and  extent  of  the 
review.” 

That  review  of  Commission  rules  may  not  be  made 
pursuant  to  Section  24(a)  of  the  Holding  Company  Act 
is  also  dear  from  the  provisions  therein  that  the  “court 
shall  have  exdusive  jurisdiction,”  that  “the  judgment  and 
decree  of  the  court  affirming,  modifying,  or  setting  aside, 
in  whole  or  in  part,  any  such  order  of  the  Commission  shall 
be  final  .  .  . ,”  and  that  any  review  must  be  “within  sixty 
days  after  the  entry  of  such  order.”  Because  of  the  general 
and  prospective  nature  of  the  Commission's  rules,  in  the 
absence  of  a  dear  legislative  directive  to  the  contrary,  it 
cannot  be  assumed  that  Congress  intended  to  make  applica¬ 
ble  the  unusual  procedure  of  imposing  a  sixty-day  restric¬ 
tion  upon  the  time  in  which  persons  affected  by  the  Com¬ 
mission's  rules  could  question  their  validity.  Cf.  Yakus  v. 
United  States ,  321  U.  S.  414,  427-31,  443-44. 

Petitioner  has  attempted  to  meet  this  difficulty  by 
arguing  that,  while  the  statute  imposes  a  60-day  time  limit 
upon  a  review  in  a  24(a)  court,  the  Commission's  action 
amending  its  rule  would  nevertheless  remain  subject  to 
challenge  in  any  other  court  in  connection  with  an  at¬ 
tempt  of  the  Commission  to  apply  the  rule.  But  if  the  Com¬ 
mission's  action  is  an  order,  the  Section  24(a)  court  is  the 
exdusive  forum  for  review.  See  Securities  and  Exchange  v. 
Andrews,  88  F.  2d  441  (C.  C.  A.  2) .  The  purpose  of  the  60- 
day  limitation  is  to  give  finality  to  administrative  action 
not  seasonably  challenged  and  not  merely  to  have  the  forum 
for  judidal  review  depend  upon  the  time  when  the  adminis¬ 
trative  action  happens  to  be  attacked.  Hence,  if  jurisdic¬ 
tion  exists  here,  an  affirmance  made  necessary  merely  be¬ 
cause  the  court  could  not  now  find  a  basis  for  conduding 
that  the  rule  would  be  harmful  in  its  application  would  be 
‘‘final”  under  the  last  sentence  of  Section  24(a)  and  would 
foredose  future  attack  even  if  actual  harm  could  be  demon¬ 
strated  hereafter. 
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IV.  The  Administrative  Procedure  Act  Gives  This 
Court  No  Jurisdiction  to  Review  the  Action 
Complained  op. 

Although  the  petition  for  review  sets  forth  Section 
24(a)  of  the  Holding  Company  Act  as  the  only  statutory 
authority  therefor,  in  its  objections  to  the  Commission’s 
motion  to  dismiss  petitioner  also  relies  on  Section  10  of  the 
Administrative  Procedure  Act  Whether  or  not  petitioner 
is  foreclosed  from  relying  on  that  Act  is  immaterial  since 
it  is  clear  that  the  attempted  review  is  not  authorized 
thereby.  As  is  pointed  out  in  a  statement  of  the  Attorney 
General  read  into  the  record  during  the  House  discussion 
of  the  bill  (72  Cong.  Rec.  A  3154  (1946) : 

“This  section,  in  general,  declares  the  existing  law 
concerning  judicial  review.  It  is  an  attempt  to  restate 
in  exact  statutory  language  the  doctrine  of  judicial  re¬ 
view  as  expounded  in  various  statutes  ana  as  inter¬ 
preted  by  tne  Supreme  Court.” 27 

Section  10  of  the  Administrative  Procedure  Act  is  by 
its  terms  expressly  inapplicable  to  “agency  action”  so  far 
as  it  “is  by  law  committed  to  agency  discretion.”  Such 
was  the  action  here  involved.  As  we  have  seen.  Section 
3(d)  of  the  Holding  Company  Act,  in  stating  that  the  Com¬ 
mission  “may”  make  exemptions  if  and  to  the  extent  that 
“it  deems  the  exemption  necessary  or  appropriate  in  the 
public  interest  or  for  the  protection  of  investors  or  con¬ 
sumers  and  not  contrary  to  the  purposes”  of  the  Act,  ex¬ 
pressly  commits  the  Commission’s  action  to  the  Commis¬ 
sion’s  discretion.  See  pages  15-22,  supra.  Our  discussion 
there  made  dear  that  Congress  vested  in  the  Commission  in 
this  type  of  case  a  discretion  even  broader  than  that  con¬ 
ferred  on  the  National  Labor  Relations  Board  with  respect 
to  the  issuance  of  complaints,  which  type  of  action  was  spe¬ 
cifically  adverted  to  in  the  legislative  history  of  the  Ad- 

27  See  also  S.  Rep.  No.  752, 79th  Cong.,  1st  Sess.,  pp.  43-44. 
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ministrative  Procedure  Act  as  unreviewable  thereunder.^ 
The  Senate  Report  on  the  Administrative  Procedure  Act 
points  out: 

“If,  for  example,  statutes  are  drawn  in  such  broad 
terms  that  in  the  given  case  there  is  no  law  to  apply, 
courts  of  course  have  no  statutory  question  to  review. 
That  situation  cannot  be  remedied  by  an  administra¬ 
tive  procedure  act  but  must  be  treated  by  the  revision 
of  statutes  conferring  administrative  powers.”  29 

Moreover,  Section  10(c)  of  the  Administrative  Proce- 
cedure  Act  makes  clear  that  in  the  absence  of  specific  statu¬ 
tory  provision,  direct  review  may  be  had  only  of  “final 
agency  action.”  The  legislative  history  points  out  that  this 
subsection  “is  intended  to  state  existing  law.”  S.  Rep. 
No.  752,  79th  Cong.,  1st  Sess.,  p.  44.  See  also  Statement  of 
Representative  Walter,  72  Cong.  Rec.  5759  (1946).  Final 
action  is  defined  in  the  Senate  Report  as  “any  effective 
agency  action  for  which  there  is  no  other  adequate  remedy 
in  any  court.” 30  As  we  have  seen,  supra  pages  25-26, 31-32, 
if  petitioner  should  ultimately  be  aggrieved  by  reason  of  the 
application  of  any  provision  of  the  Holding  Company  Act 
to  the  Pittsburgh  Railways  Company,  it  will  have  adequate 
opportunity  to  have  judicial  review  thereof. 

There  is  no  “special  statutory  review  proceeding”  ( See 
Administrative  Procedure  Act,  Section  10(b))  in  this  Court 
relevant  to  Commission  rules  specified  by  the  Holding  Com¬ 
pany  Act.31  Except  in  proceedings  involving  review  of  an 
administrative  order  resting  on  the  validity  of  a  Commis¬ 
sion  rule,  such  a  rule  may  be  challenged  only  “in  civil  or 
criminal  proceedings  for  judicial  enforcement”  thereof 
(ibid). 

28  Id.,  page  41. 

3:9  Id.,  page  26.  See  also  H.  Rep.  No.  1980,  79th  Cong., 
2nd  Sess.  (1946),  page  41. 

•  30  S.  Rep.  No.  752,  79th  Cong.,  1st  Sess.,  p.  27.  ■ 

81  See  pages  33-40,  supra,  especially  the  quotation  from 
American  Federation  of  Labor  v.  National  Labor  Relations 
Board,  cited  at  page  39. 
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V.  The  Motion  op  Petitioner  for  a  Stay  op  the  Com¬ 
mission's  Rule  Should  Be  Denied.  ' 

We  previously  filed  our  objections  to  the  motion  of  peti¬ 
tioner  for  an  order  staying  the  effect  of  the  rule  amending 
Rule  U-49(c).  We  deem  it  unnecessary  to  do  more  than 
briefly  restate  those  objections  at  this  time,  and  respectfully 
refer  the  Court  to  those  objections  for  a  more  complete 
statement  thereof. 

As  we  there  said  and  as  we  have  shown  in  this  Brief, 
the  action  of  the  Commission  in  amending  the  rule  creates 
no  “irreparable  injury”,  and,  accordingly,  there  is  no  pos¬ 
sible  basis  for  the  interposition  of  the  equitable  jurisdiction 
of  this  Court  to  prevent  the  operation  of  the  Commission's 
rule.  Moreover,  no  specific  action  or  proceeding  which  might 
be  affected  by  the  rule  is  presently  even  scheduled  for  hear¬ 
ing  before  the  Commission  or  before  the  reorganization 
court;  nor  could  such  a  hearing  take  place  without  prior 
notice  to  the  parties  in  interest  including  petitioner. 

We  also  pointed  out  in  our  objections,  and  we  reiterate 
here,  that  a  primary  purpose  of  the  amendment  to  the  rule 
is  to  expedite  the  reorganization  of  Pittsburgh  Railways 
Company82  and  the  solution  of  the  corporate  structure 
problems  of  its  parent,  Philadelphia  Company.  Under  the 
terms  of  the  Public  Utility  Holding  Company  Act,  the 
Commission  has  the  responsibility  for  achieving  effective 
results  in  these  reorganizations.  The  Commission's  respon¬ 
sibilities  can  be  performed,  and  the  public  interest  as  de¬ 
clared  by  Congress  can  be  served,  only  if  the  Commission  is 
permitted  to  proceed  toward  that  end,  subject,  of  course, 
to  legal^review  at  such  times  as  may  be  authorized  by 

32  See  decision  of  Circuit  Court  of  Appeals  for  the  Third 
Circuit  in  In  re  Pittsburgh  Railways  Company,  referred  to 
supra,  pp.  10-11.  The  Court  there  said  concerning  the  Pitts¬ 
burgh  Railways  Company  (156  F.  2d  477,  at  p.  481) :  “There  is 
a  necessity  that  that  transportation  system  be  put  on  a  sound 
economic  basis  if  it  is  to  continue  to  do  its  public  work.” 
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law  of  any  final  action  which  the  Commission  or  the  Courts 
may  take  to  the  actual  prejudice  of  any  interested  person. 

For  the  reasons  which  we  have  stated  in  this  brief,  we 
respectfully  submit  that  this  Court  has  no  jurisdiction  to 
entertain  the  present  petition  for  review.  Such  lack  of 
jurisdiction  as  well  as  the  absence  of  irreparable  injury 
necessitates  the  conclusion  that  this  Court  cannot  properly 
issue  any  stay  order  which  would  impair  the  effectiveness 
of  the  Commission's  amendment  to  its  rule. 

CONCLUSION 

The  petition  to  review  should  be  dismissed  and  peti¬ 
tioner's  motion  for  a  stay  should  be  denied. 

Respectfully  submitted, 

Roger  S.  Foster, 

Solicitor, 

David  Ferber, 

Special  Counsel , 

Paul  S.  Davis, 

Special  Counsel, 

Public  Utilities  Division, 

Howard  S.  Guttmann, 

•  Attorneys  for  the 

Securities  and  Exchange  Commission, 

18th  and  Locust  Streets, 
Philadelphia  3,  Pa.  - 

April,  1947. 


APPENDIX  E 

[Note:  Appendices  A,  B,  C,  and  D  referred  to  in  the 
brief  are  filed  under  separate  cover  in  mimeograph  or 
printed  form.] 

Excerpts  from  the  Seventh  Annual  Report  of  the 

Securities  and  Exchange  Commission  (pages  116- 

117) 

Section  20(a)  empowers  the  Commission  to  “make, 
issue,  amend,  and  rescind  such  rules  and  regulations  and 
orders  as  it  may  deem  necessary  or  appropriate  to  carry  out 
the  provisions  of”  the  Act  More  specific  authority  to  make 
rules,  as  well  as  to  act  by  order,  is  conferred  by  the  various 
sections  of  the  statute  which  deal  with  the  regulation  or  ex- 
emption  of  persons  and  transactions.  Most  of  these  provi¬ 
sions  leave  to  the  discretion  of  the  Commission  the  alterna¬ 
tive  of  dealing  with  problems  in  a  generalized  way  by  rule, 
or  of  acting  specifically  by  order  in  the  light  of  the  particu¬ 
lar  facts.  Because  of  the  extreme  complexity  of  the  holding 
company  industry,  each  company  and  transaction  within  the 
regulatory  jurisdiction  of  the  Commission  presents  its  own 
problems.  For  that  reason,  regulation  by  order  rather 
than  by  rule  has  proved,  generally  speaking,  the  more  satis¬ 
factory  method  of  administration. 

The  various  types  of  rules  which  have  been  adopted  by 
the  Commission  fail  within  the  following  general  classifica¬ 
tions:  (1)  procedural  rules  prescribing  the  form  and  con¬ 
tents  of  applications  and  reports;  (2)  rules  granting  a 
broad  exemption  to  particular  classes  of  persons  from  provi¬ 
sions  of  the  Act  (such  as  intrastate  holding  companies, 
holding  companies  which  are  primarily  operating  com¬ 
panies,  and  banks  which  are  temporarily  holding  companies 
because  of  the  acquisition  of  securities  for  liquidation  in 


connection  with  a  debt) ; 66  (3)  rules  exempting  companies 
otherwise  subject  to  regulation,  as  to  a  limited  class  of  trans¬ 
actions;  (4)  rules  requiring  advance  notice  to  the  Commis¬ 
sion  of  the  intention  to  consummate  certain  types  of  trans¬ 
action,  in  order  to  enable  the  Commission  to  issue  such 
orders  with  reference  to  the  proposed  transactions  as  may 
be  appropriate  under  applicable  standards  of  the  Act;  and 
(5)  substantive  rules,  i.  e.,  rules  prescribing  the  standards 
by  which  particular  transactions  should  be  governed,  such 
as  rules  prescribing  the  uniform  system  of  accounts  for 
holding  companies  and  for  mutual  service  companies. 

Except  in  the  accounting  field  and  to  a  certain  extent 
in  respect  to  service  companies,  substantive  rules  have  not 
played  an  important  part  in  the  administration  of  the  Act 
to  date.67  Substantive  regulation  has  been  primarily  by 
order  after  opportunity  for  hearing  and  in  the  light  of  the 
facts  of  a  particular  case.  To  that  extent,  the  Act  is  essen¬ 
tially  what  has  been  described  as  a  “licensing”  statute,  i.  e., 
one  which  requires  advance  authorization  or  advance  scru¬ 
tiny  by  the  regulatory  agency  before  it  is  lawful  to  con¬ 
summate  certain  types  of  transactions.68 

66  All  these  general  exemptions  by  rule  are  subject  to 
termination  upon  30  days’  notice,  as  provided  in  Rule  U-6,  if 
the  Commission  has  reason  to  believe  there  is  a  substantial 
question  as  to  the  propriety  of  the  exemption,  but  without 
prejudice  to  the  right  to  apply  for  exemption  by  order. 

67  Somewhat  difficult  to  classify  are  rules  under  Section 
17  (c)  with  respect  to  the  disqualification  of  directors  by  reason 
of  financial  connections  with  commercial  banks  and  investment 
bankers.  Section  17(c)  prohibits  such  interlocking  relation¬ 
ships  except  as  the  Commission  shall  by  rule  prescribe  excep¬ 
tions  and,  unlike  many  other  sections  of  the  Act  authorizing 
the  Commission  to  grant  exemption  from  particular  provisions, 
does  not  empower  the  Commission  to  grant  exemption  by  order. 
Possibly  these  should  be  regarded  as  substantive  rules. 

68  The  integration  and  corporate  simplification  provisions 
of  Section  11  are  also  enforced  by  order  after  opportunity 
for  hearing,  but  in  this  instance  the  burden  is  on  the  Commis¬ 
sion  to  initiate  the  proceeding  and  compliance  with  these  par¬ 
ticular  provisions  is  required  only  as  they  are  implemented 
by  order. 


Rules  of  the  third  and  fourth  categories  enumerated 
above  have  constituted  an  important  field  of  rule  making 
under  the  Act.  These  are  closely  related  functionally  and 
involve  the  problem  of  prescribing,  without  reference  to 
specific  proposals  by  companies  subject  to  regulation,  the 
extent  to  which  the  potential  statutory  jurisdiction  of  the 
Commission  will  be  exercised.  Certain  provisions  of  the 
Act  (such  as  Sections  7  and  10,  applicable,  respectively,  to 
security  issues  and  acquisitions)  require  advance  authoriza¬ 
tion  from  the  Commission  as  to  certain  classes  of  trans¬ 
actions,  except  as  exemption  may  be  granted  by  rule  or  by 
order.  Other  provisions,  notably  those  in  Section  12  relating 
to  intercompany  transactions,  require  implementation  by 
rule  or  order  before  they  become  operative.  The  principal 
effect  of  the  Commission’s  rules  pursuant  to  these  provi¬ 
sions  has  been  to  require  the  filing  with  the  Commission  of 
declarations  of  proposed  transactions,  thereby  enabling  it 
to  deal  with  them  by  order. 
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UNITED  STATES  COURT  OF  APPEALS 
For  the  District  op  Columbia 


No.  9513 


Philadelphia  Company, 

Petitioner , 
v. 

Securities  and  Exchange  Commission, 

Respondent 

City  op  Pittsburgh, 

Intervenor 


BRIEF  OF  SECURITIES  AND  EXCHANGE  COM¬ 
MISSION  IN  ANSWER  TO  BRIEF  OF  PETI¬ 
TIONER  ON  MERITS 


COUNTER-STATEMENT  OF  CASE 

The  petition  to  review  filed  March  22, 1947,  challenges, 
as  an  invalid  “order”,  action  of  the  Commission  dated  Feb¬ 
ruary  28,  1947,  promulgated  in  the  avowed  exercise  of 
the  Commission’s  rule  making  power.  The  action  added  a 
proviso  to  Rule  U-49(c)  under  the  Public  Utility  Holding 
Company  Act  of  1935,  which  by  its  terms  became  effective 
30  days  from  the  date  thereof.  By  its  order  dated  October 
8,  1947,  this  Court  denied  the  Commission’s  motion  to  dis¬ 
miss  the  petition  to  review  and  granted  a  stay  of  the  Com¬ 
mission’s  amendatory  action. 

Rule  U-49  (c)  as  in  effect  prior  to  the  disputed  amenda¬ 
tory  action  continued  to  a  limited  extent  a  former  broad 
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exemption  accorded  to  “non-utility”  subsidiaries  of  public 
utilty  bolding  companies  by  the  earlier  Rule  U-3D-5.  The 
substitution  of  Rule  U-49  (c)  occurred  as  part  of  a  general 
revision  of  the  Commission’s  rules  and  regulations  effective 
April  1, 1941.  Both  Rule  U-3D-5  and  Rule  U-49  were  pro¬ 
mulgated  as  an  exercise  of  rule-making  power,  on  the  Com¬ 
mission’s  own  motion  and  without  the  formalities  of  an  ad¬ 
judicatory  hearing.1  The  disputed  amendment  was  enacted 
after  notice  and  opportunity  for  oral  and  written  comment 
and  consideration  by  the  Commission  of  an  offer  of  proof 
tendered  by  petitioner  (see  pages  37-40,  infra). 

i  Petitioner,  Philadelphia  Company,  is  a  registered  hold¬ 
ing  company  and  a  subsidiary  of  Standard  Gas  and  Elec¬ 
tric  Company  and  Standard  Power  and  Light  Corporation, 
both  of  which  are  also  registered  holding  companies.  Peti¬ 
tioner’s  subsidiary,  Pittsburgh  Railways  Company,  oper¬ 
ates  through  a  series  of  leases  from  both  affiliated  and  non- 
affiliated  companies  the  street  railway  system  of  the  City 
of  Pittsburgh.  Pittsburgh  Railways  Company  has  been  in 
reorganization  proceedings  under  Chapter  X  of  the  Bank¬ 
ruptcy  Act  in  the  Western  District  of  Pennsylvania  since 
1938.  Both  the  exemptions  provided  by  Rule  U-3D-5  and  by 
Rule  U-49(c)  applied  to  Pittsburgh  Railways  and  its  sub¬ 
sidiaries  as  being  within  the  class  of  non-utility  subsidiaries 
exempted  by  those  rules.  Under  Rule  U-49(c)  the  exemp¬ 
tion  was  narrowed  substantially  to  transactions  specifically 
authorized  by  the  reorganization  court 

Prior  to  the  disputed  amendment  the  rule  applied  only 
to  the  Pittsburgh  Railways  group  of  companies  and  to  the 
American  Fuel  and  Power  group  of  companies  in  reorgani¬ 
zation  in  the  Eastern  District  of  Kentucky.  The  amend¬ 
ment  withdraws  exemption  where  subsidiaries  have 

1  The  Commission  has  from  time  to  time  given  informal 
consideration  to  comments  by  interested  parties  upon  the  de¬ 
sirability  of  exemption  rules  and  it  specifically  invited  com¬ 
ments  in  connection  with  the  1941  revision  of  its  rules,  as 
well  as  in  connection  with  the  1947  amendment  to  Rule 
U-49  (c) . 
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obligations  or  securities  assumed  or  guaranteed  by  a  (non¬ 
exempt)  parent  bolding  company,  and  in  consequence  the 
rule  as  amended  limits  the  exemption  at  the  present  time 
to  the  American  Fuel  and  Power  group  of  companies. 

At  the  time  the  Commission  amended  its  rule  there 
had  been  no  hearings  in  the  reorganization  court  on  a  plan 
of  reorganization  for  the  Pittsburgh  Railways  group  of 
companies.  A  plan  had,  however,  been  filed  by  the  Chapter 
X  trustee  which  concededly  required  substantial  modifica¬ 
tion  in  view  of  a  subsequent  ruling  by  the  Circuit  Court  of 
Appeals  for  the  Third  Circuit  as  to  the  power  of  the  reor¬ 
ganization  court  to  deal  with  the  Pittsburgh  Railways  com¬ 
panies  on  a  system-wide  basis. 

Further  facts  as  to  the  administrative  considerations 
which  prompted  the  amendatory  action  and  as  to  the  pro¬ 
cedures  followed  in  connection  with  the  promulgation 
thereof  are  stated  in  connection  with  the  argument. 


Inasmuch  as  petitioners  brief  2  appears  to  accept  fully 
the  statement  of  facts  contained  in  this  Court’s  opinion  of 
October  8, 1947,  which  statement  is  in  part  merely  a  para¬ 
phrase  of  petitioner’s  contentions  which  the  Court  treated 
as  true  only  for  purposes  of  the  motion  to  dismiss,  we 
believe  it  appropriate  to  note  herein  certain  minor  points 
as  to  which  we  believe  the  court’s  earlier  statement  of  facts 
should  be  qualified. 

The  opinion  refers  (p.  A206a)  to  a  ruling  of  the 
Pennsylvania  Public  Utility  Commission  as  having  ap¬ 
proved  an  earlier  reorganization  plan  of  Pittsbuigh  Rail¬ 
ways  Company.  The  Pennsylvania  Commission,  although 
approving  the  plan,  indicated  that  its  statutory  jurisdiction 
extended  only  to  the  approval  of  the  proposed  security 

2  Page  references  to  the  brief  of  the  petitioner  are  by  the 
abbreviation  “PB — .”  References  to  the  Appendix  to  the  peti¬ 
tioner’s  brief,  which  includes  substantially  the  whole  record 
in  this  matter,  are  abbreviated  as  “A  — ”. 
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structure  and  accordingly  did  not  pass  upon  the  fairness 
or  equity  of  the  proposed  allocations  (42  P.U.R.  (N.S.)  285, 
January  12, 1942) .  Similarly,  the  position  of  the  Securities 
and  Exchange  Commission  before  the  Pennsylvania  Public 
Utility  Commission  was  limited  to  opposition  to  the  secu¬ 
rity  structure  proposed  in  the  Plan. 

I  On  pages  A204a  and  A207a  it  is  suggested  that  a  plan 
had  been  prepared  relying  on  the  then  existing  exemptions 
and  that  transactions  were  entered  into  and  large  sums  of 
money  expended,  all  or  part  of  which  might  have  been 
avoided  if  the  Commission’s  jurisdiction  with  reference  to 
similar  future  transactions  had  been  envisaged  by  the 
trustees.  It  is  also  stated  on  page  A206a  that  neither  the 
courts  nor  the  parties  took  into  consideration  the  possi¬ 
bility  of  assertion  by  the  Commission  of  jurisdiction  over 
Pittsburgh  Railways  and  its  underlier  companies.  These 
statements  are  based  upon  assertions  of  petitioner  which 
we  believe  are  without  record  support,  and  not  susceptible 
of  proof.  In  any  event  the  plan  to  which  such  reference  is 
made  was  one  which  assumed  a  lack  of  jurisdiction  in  the 
Court  over  the  “underlier  subsidiaries”  and  was  affected  by 
that  assumption  to  a  much  greater  degree  than  by  any  as¬ 
sumption  as  to  the  lack  of  jurisdiction  in  the  Commission. 
The  basic  assumption  in  that  regard  was  rendered  nuga¬ 
tory  by  the  decision  of  the  Circuit  of  Appeals  for  the  Third 
Circuit  and  it  was  evident  at  the  time  of  the  Commission’s 
amendment  to  the  rule  that  substantial  revisions  were  neces¬ 
sary.  Thus  even  on  the  most  dubious  assumption  that  a 
legal  defense  of  estoppel  to  the  assertion  of  jurisdiction  by 
the  Commission  is  available  there  is  no  factual  basis  for  its 
assertion. 
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STATUTES  INVOLVED 

Relevant  statutory  provisions  which  have  not  been 
specifically  set  forth  in  the  Petitioner’s  brief  will  be  found 
set  forth  in  the  argument  herein.3 


SUMMARY  OF  ARGUMENT  AND 
STATEMENT  OF  PRINCIPAL  ISSUES 

*  "  *  '•  .  '  s  *  » ■  •  »  »  •  J  4  *  1  .  1  *  .  .  .  .  j  .  . ..  /  .  !  *  1 .  .  : ,  k  » , 

The  essential  area  of  disagreement  between  the  Com¬ 
mission  and  the  petitioner  relates  to  the  nature  of  the 
Commission’s  action  in  narrowing  the  exemption  thereto¬ 
fore  made  available  by  it  pursuant  to  Section  3(d)  of 
the  Holding  Company  Act.  While  the  dispute  closely  paral¬ 
lels  the  issues  raised  by  the  Commission’s  motion  to  dismiss, 
this  Court  in  its  opinion  of  October  8,  1947,  expressly 
refrained  from  passing  on  the  merits  (R.  215a)  and 
therefore  did  not  hold  the  Commission’s  action  invalid  for 
the  reason  that  the  Commission  purported  to  exercise  its 
powers  under  Section  3(d)  and  20(a)  of  the  Act  to  amend 
or  rescind  a  rule  and  did  not  purport  to  enter  an  adjudica¬ 
tory  order.  Indeed,  in  permitting  review  of  the  Commis¬ 
sion’s  action,  this  Court  relied  upon  the  fact  that  action  of 
an  administrative  agency  has  been  subject  to  direct  review 
even  though  such  action  was  ‘fin  the  avowed  exercise  of  its 
rule-making  power”  (A  224a-225a). 

The  Commission  believes,  contrary  to  the  ruling  of 
this  Court,  that  the  action  amending  Rule  U49(c)  was 
not  an  "order”  even  for  purposes  of  Section  24(a)  .4  Never¬ 
theless,  the  Commission  believes  that  the  opinion  of  October 


8  Pamphlet  copies  of  the  Public  Utility  Holding  Company 
Act  of  1935  (herein  referred  to  as  “the  Holding  Company  Act” 
or  “the  Act”)  and  of  the  Commission’s  Rules  and  Regula¬ 
tions  thereunder  are  supplied  herewith. 

4  The  Commission  is  presently  seeking  review  of  this 
determination.  On  December  17,  1947,  it  filed  a  petition  for 
a  writ  of  certiorari  in  the  Supreme  Court. 
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8,  1947,  leaves  open  two  alternative  bases  for  sustaining 
the  disputed  amendatory  action:  first,  as  a  duly  published 
amendment  to  a  rule  promulgated  in  accordance  with 
applicable  procedures  for  rule  making,5  and  second,  as 
meeting  the  procedural  requirements  for  an  adjudicatory 
order  in  that  “opportunity  for  hearing”  was  accorded  and 
no  issue  was  tendered  which  required  the  taking  of  evidence. 
On  either  hypothesis  the  basic  questions  presented  are  (a) 
whether  the  Commission  acted  within  its  statutory  author¬ 
ity  “to  classify  persons  and  matters  within  its  jurisdiction 
and  prescribe  requirements  for  different  classes  of  persons 
or  matters”  (see  Section  20(c) ) ; c  and  (b)  whether,  irre¬ 
spective  of  the  basis  for  classification  used,  there  is  warrant 
for  holding,  as  Philadelphia  Company  assumes,  that,  be¬ 
cause  of  the  exemption  theretofore  available  to  companies 
involved  in  the  Pittsburgh  Railways  reorganization,  peti¬ 
tioner  has  a  right  to  the  continuance  of  the  exemption  for 
the  duration  of  the  reorganization  proceeding.  We  believe 
that  petitioner  has  wholly  failed  to  make  out  a  case  for 
invalidation  of  the  amendatory  action  upon  either  hypoth¬ 
esis,  and  that  insofar  as  its  contentions  go  beyond  the  scope 
of  the  issues  thus  posed  they  are  basically  irrelevant. 

Petitioner,  quoting  from  Rochester  Telephone  Carp.  v. 
United  Stales ,  307  U.S.  125, 139, 140,  purports  to  concede 
that  the  scope  of  review  herein  is  limited  to  “questions 
affecting  constitutional  power,  statutory  authority,  and 
the  basic  prerequisites  of  proof”  (PB  9,  13).  But  in  fact 
its  brief  is  largely  devoted  to  expressions  of  disagree¬ 
ment  with  the  judgment  of  the  Commission  in  the  exercise 
of  its  discretionary  and  quasi-legislative  functions.  Peti¬ 
tioner  also  seeks  to  make  applicable  to  this  case  “prerequi¬ 
sites  of  proof”  wholly  inappropriate  to  the  challenged  action 
of  the  Commission. 

5  Petitioner  does  not  contend  that  the  Commission  failed 
to  follow  procedures  appropriate  for  rule  making  (PB13) . 

0  See  A  83a  where  petitioner’s  counsel,  in  argument  be¬ 
fore  the  Commission,  thus  expressed  the  issue. 
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As  we  show  in  Point  II  infra,  the  Commission’s  action 
under  review  is  necessarily  of  a  legislative  or  administra¬ 
tive  character,  having  been  made  pursuant  to  authority  to 
grant  exemptions  under  a  standard  limited  to  “the  extent 
that  it  deems  the  exemption  necessary  or  appropriate  in 
the  public  interest  or  for  the  protection  of  investors  or 
consumers  and  not  contrary  to  the  purposes  of  this  title.” 7 
The  Supreme  Court  has  pointed  out  that  appellate  jurisdic¬ 
tion  of  action  over  an  administrator  under  a  provision  of 
this  type  “does  not  permit  judicial  examination  of  the 
judgment”  of  the  administrator.  United  States  v.  Bush  & 
Co.,  310  U.S.  370, 379.®  Indeed,  the  Court  there  pointed  out 
(p.  380) : 

“It  has  long  been  held  that  where  Congress  has  author¬ 
ized  a  public  officer  to  take  some  specified  legislative 
action  when  in  his  judgment  that  action  is  necessary 
or  appropriate  to  carry  out  the  polity  of  Congress,  the 
judgment  of  the  officer  as  to  the  existence  of  the  facts 
calling  for  that  action  is  not  subject  to  review.” 

With  respect  to  the  procedural  contentions  raised  by 
petitioner  we  shall  show  that  the  disputed  amendatory 
action  was  rule  making,  the  procedural  requirements  for 
which  petitioner  concedes  were  satisfied  (Point  II),  and 
that  even  if  the  action  should  be  deemed  an  adjudicatory 
“order”,  adequate  notice  and  opportunity  for  hearing  was 
accorded  (Point  III) . 


7  Section  3(d)  of  the  Act. 


8  See  also  Assigned  Car  Cases ,  274  U.S.  564,  580-581, 
National  Broadcasting  Co.  v.  United  States ,  319  U.S.  190, 
224;  and  Phelps  Dodge  Corp.  v.  National  Labor  Relations 
Board ,  313  U.S.  177, 194. 
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ARGUMENT 

I.  The  Commission’s  Action  in  Narrowing  the  Exemp¬ 
tion  Previously  Made  Available  by  Rule  U-49  (c) 
Was  Reasonable. 

A.  The  Commission's  Action  Had  a  Rational  Administra¬ 
tive  Purpose. 

1.  The  action  of  the  Commission  here  challenged  by 
petitioner  must  be  viewed  in  relation  to  the  policy  of  the 
Congress  as  revealed  in  the  entire  Act  and  the  discretionary 
authority  confided  thereby  to  the  Commission.  Apart  from 
a  few  unconditional  prohibitions  irrelevant  to  the  present 
controversy,®  the  scheme  of  the  Act  is  to  require  submission 
to  the  Commission  of  specified  types  of  proposed  transac¬ 
tions,  including  a  reorganization  plan,  for  advance  scru¬ 
tiny  in  the  light  of  statutory  standards,  and  also  to  impose 
upon  the  Commission  affirmative  responsibilities  for  re¬ 
quiring  action  to  achieve  the  objectives  of  geographic  and 
corporate  simplification  specified  in  Section  11(b).  Through 
the  disputed  amendment  narrowing  Rule  U-49(c),  the 
Commission  merely  removed  an  earlier  self-imposed  limi¬ 
tation  and  thereby  announced  its  determination  to  exercise 
certain  of  the  jurisdiction  which  is  specifically  conferred 
upon  it  by  Congress  but  which  in  the  Commission’s  discre¬ 
tion  it  had  for  a  time  refrained  from  exercising.  The 
Commission’s  determination  was  based  upon  sound  policy 
considerations  arising  out  of  its  experience  in  the  admin¬ 
istration  of  the  Act.  An  understanding  of  these  considera¬ 
tions  requires  description  of  the  purposes  and  structure  of 
the  Act  and  of  the  Commission’s  experience  thereunder. 

9  The  outright  prohibitions  in  the  Act  relate  to  such  mat¬ 
ters  as  political  contributions  by  the  companies  involved  (Sec¬ 
tion  12(h))  and  to  employees’  sales  and  house-to-house  sales 
of  holding  company  securities  (Section  6  (c) ) .  It  has  not  been 
contended  that  such  matters  were  contemplated  and  it  is  not 
to  be  supposed  that  in  any  event  they  could  have  been  approved 
by  the  reorganization  court. 
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Congress  passed  the  Holding  Company  Act  with  ex¬ 
press  reference  to  numerous  evils  and  abuses  revealed  by 
comprehensive  studies  of  the  industry.10  Among  these 
abuses  was  the  exercise  of  control  over  extensive  properties 
through  disproportionately  small  investment.  This  had 
been  accomplished  in  large  part  through  the  issuance  of 
such  a  great  variety  of  securities  that  it  was  impossible 
for  public  investors  to  make  any  intelligent  appraisal  of 
their  interest  in  the  complex  structure  of  the  holding  com- 
pany  system,  while  it  enabled  “insiders”,  through  unsound 
accounting  practices  and  intra-system  transactions,  to  re¬ 
ceive  tremendous  returns  for  themselves  at  the  expense  of 
the  public  investors  as  well  as  of  consumers  of  gas  and 
electric  energy.11 

In  order  to  “meet  the  problems  and  eliminate  the  evils” 
specified  in  Section  1(b)  of  the  Act,  Congress  required 
the  registration  with  the  Commission  of  holding  companies 
controlling  gas  and  electric  utilities  (Section  5) ;  and  Con¬ 
gress  granted  regulatory  jurisdiction  to  the  Commission 
over  all  registered  public  utility  holding  companies  and 
their  subsidiaries,  including  “non-utility”  subsidiaries.12 
The  scope  of  regulation  includes,  inter  alia,  the  issuance  of 
securities  (Sections  6  and  7) ,  and  sales  and  acquisitions  of 
securities  and  assets  (Sections  8,  9, 10  and  12(d) ),  as  well 
as  authority  over  certain  services,  sales  and  construction 
contracts  (Section  13),  and  over  accounts  and  records 
(Section  15).  Congress  also  determined  that  regulation 
of  future  activities  of  holding  companies  and  their  sub¬ 
sidiaries  by  itself  was  inadequate  to  eliminate  the  wide- 

10  See  Section  1  of  the  Act. 

11  Ibid. 

12  The  non-utility  subsidiaries  include  transportation  and 
water  companies  which  may  be  subject  to  regulation  as  public 
service  companies  as  well  as  companies  engaged  in  miscel¬ 
laneous  industrial  and  other  enterprises.  Describing  the  com¬ 
panies  as  “non-utility”  is  in  the  light  of  the  restrictive  defini¬ 
tion  in  Section  2(a)  (5)  of  the  Act  whereby  “  ‘a  public  utility* 
means  an  electric  utility  company  or  a  gas  utility  company”. 


10 


spread  abuses  which  had  been  found  to  exist  and  directed 
4 ‘the  simplification  of  public  utility  holding  company  sys¬ 
tems  and  the  elimination  therefrom  of  properties  detri¬ 
mental  to  the  proper  functioning  of  such  systems”.15  Ac¬ 
cordingly,  in  Section  11(b)  of  the  Act  Congress  required 
the  limitation  of  holding  companies  to  integrated  utility 
systems  and  related  non-utility  businesses  and  required  the 
corporate  and  structural  simplification  of  holding  company 
systems  as  well  as  the  equitable  distribution  of  voting  power 
therein.  The  Commission  was  directed  to  require  com¬ 
pliance  with  the  standards  of  Section  11  (b)  but  opportunity 
for  voluntary  compliance  was  provided  by  Section  11  (e)  of 
the  Act. 

The  regulatory  provisions  of  the  Act  and  the  provisions 
of  Section  11  are  necessarily  mutually  complementary. 
Acquisitions  or  sales  of  securities  or  properties  by  particu¬ 
lar  companies  within  a  holding  company  system  which  must 
be  submitted  for  approval  under  the  regulatory  sections 
of  the  Act  of  course  affect  the  integration  and  simplification 
of  holding  company  systems.14  Similarly,  plans  for  com¬ 
pliance  under  Section  11  cannot  be  approved  if  the  securities 
to  be  issued  thereunder,  for  example,  fail  to  meet  the  stand- 


13  Section  1  (c) . 

14  For  example.  Section  10(c)  of  the  Act  specifically  pro¬ 
vides  that  “notwithstanding  the  provisions  of  subsection  (b) 
the  Commission  shall  not  approve — (1)  an  acquisition  of  se¬ 
curities  or  utility  assets,  or  of  any  other  interest,  which  is 
.  .  .  detrimental  to  the  carrying  out  of  the  provisions  of  Sec¬ 
tion  11;  .  .  .”  Indeed,  the  Commission  and  courts  have  on 
occasion  treated  applications  or  declarations  under  the  regu¬ 
latory  sections  of  the  Act  as  an  application  under  Section 
11(e)  of  the  Act  For  example,  the  plan  before  this  Court 
in  Chenery  Corporation  v.  Securities  and  Exchange  Commis¬ 
sion,  154  F.  2d  6,  80  App.  D.  C.  355,  rev’d  Securities  and  Ex¬ 
change  Commission  v.  Chenery  Corporation,  —  U.S.  — ,  91 
L.  Ed.  1429,  was  treated  as  though  filed  under  Section  11  (e) , 
although  it  had  actually  been  filed  pursuant  to  Section  7  of 
the  Act  See  Federal  Water  Service  Corp.,  8  S.E.C.  893, 
901-904,  and  —  S.E.C.  —  (1945),  Holding  Company  Act 
Release,  No.  5584  at  p.  3. 
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ards  set  forth  by  Congress  in  Section  7  as  to  the  type  of 
securities  which  the  Commission  may  permit  for  issuance.15 

Commission  approval,  as  required  by  Section  11(f), 
of  plans  of  reorganization  for  companies  which  are  the  sub¬ 
ject  of  reorganization  proceedings  in  a  federal  court  under 
the  Bankruptcy  Act  or  otherwise,  has  a  significance  some¬ 
what  parallel  to  Interstate  Commerce  Commission  approval 
of  plans  for  reorganization  of  railroads  under  Section  77 
of  the  Bankruptcy  Act.  Both  statutes  require  preliminary 
scrutiny  and  approval  of  a  plan  by  a  regulatory  agency 
having  special  competence  in  respect  of  the  economic  and 
administrative  considerations  relevant  to  arriving  at  a  fair 
and  equitable  plan,  and  a  special  concern  for  the  particular 
area  of  public  policy  to  which  Congress  intended  that  the 
plan  should  conform. 

In  the  case  of  the  Holding  Company  Act  the  Commis¬ 
sion  is  vested  with  reorganization  responsibilities  for  even 
solvent  companies  for  the  purpose  of  bringing  about  com¬ 
pliance  with  Section  11  (b) .  The  requirement  for  Commis¬ 
sion  approval  of  bankruptcy  reorganization  plans  is  thus 
designed  to  assure  coordination  of  the  bankruptcy  reorgani¬ 
zation  of  a  registered  holding  company  or  subsidiary  with 
the  Commission's  primary  responsibilities  under  Section 
11  (b)  .ie  It  enables  the  Commission  to  correlate  procedures 
with  reference  to  the  bankruptcy  reorganization  with  mat¬ 
ters  relating  to  participation  in  the  plan  by  associate  com¬ 
panies  not  in  bankruptcy  which  may  be  subject  to  the 
Commission’s  regulatory  jurisdiction.  Absent  Commission 
responsibility  for  approval  of  reorganization  plans,  there 
would  be  danger  of  hindering  and  delaying  compliance  with 
Section  11(b)  and  of  imposing  unnecessary  burdens  on 


15  Cf.  Standard  Gas  and  Electric  Company ,  —  S.E.C.  — 
(1944),  Holding  Co.  Act  Release  No.  5430  at  pp.  61-62. 

11  In  addition,  there  is  evidence  that  Congress  believed  that 
Commission  scrutiny  of  plans  under  Section  11  (b)  would  pro¬ 
vide  a  safeguard  against  reorganization  abuses.  See  Senate 
Report  No.  621,  74th  Cong.,  1st  Sess.  (1985),  p.  33. 


security  holders  by  subjecting  them  to  successive  reorgani¬ 
zations  where  a  single  one  might  suffice.  In  this  statutory 
context  the  discretionary  action  of  the  Commission  in  mak¬ 
ing  available  an  exemption  from  Section  11  (f)  with  respect 
to  the  reorganization  of  any  class  of  subsidiaries  of  regis¬ 
tered  holding  companies  could  be  deemed  consistent  with 
the  policy  of  the  Act  only  on  the  hypothesis  that  when  that 
action  was  taken  the  companies  affected  were  relatively 
unimportant  with  reference  to  the  overall  progress  of  the 
Commission  in  the  discharge  of  its  major  responsibility  to 
bring  about  an  industry-wide  reorganization  of  holding 
company  systems  for  purposes  of  Section  11(b).  If  it 
should  thereafter  appear  to  the  Commission  that  application 
of  this  hypothesis  to  any  class  of  companies,  whatever  the 
original  validity  thereof,  should  be  inconsistent  with  effec¬ 
tive  discharge  of  the  Commission’s  statutory  responsibili¬ 
ties,  it  would  have  no  other  course  but  to  amend  the  rule 
so  as  to  exclude  application  to  such  companies. 

2.  Early  in  the  administration  of  the  Act  the  Com¬ 
mission  proceeded  upon  the  hypothesis  that  a  very  broad 
exemption  for  non-utility  subsidiary  companies  was  war¬ 
ranted  for  the  time  being  in  order  to  enable  the  Commission 
to  devote  its  administrative  energies  to  more  pressing  prob¬ 
lems.  Thus,  the  Commission,  by  Rule  U-3D-5,  promulgated 
under  Section  3(d)  of  the  Act,  had  exempted  from  most 
of  the  provisions  of  the  Act  all  subsidiaries  of  registered 
holding  companies  which  subsidiaries  were  not  either  gas 
or  electric  utilities,  investment  companies,  service  com¬ 
panies,  or  holding  companies  thereof.17  On  April  21,  1941, 

17  The  classification  of  companies  so  exempted  follows  gen¬ 
erally  the  statutory  language  in  the  third  sentence  of  Section 
6(b).  That  section  provides  that  the  Commission  “shall” 
grant' exemption  to  the  companies  so  described  “by  rules  and 
regulations  or  order”  but  only  with  respect  to  the  require¬ 
ments  of  Sections  6  (a)  and  7,  applicable  to  security  issues,  and 
only  “subject  to  such  terms  and  conditions  as  it  deems  appro¬ 
priate  in  the  public  interest  or  for  the  protection  of  investors 
or  consumers.” 
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the  scope  of  the  exemption  previously  available  under  Rule 
U-3D-5  was  substantially  narrowed  by  the  substitution  for 
that  rule  of  Rule  U-49.  The  reasons  for  the  change  in 
1941  are  set  forth  in  the  Seventh  Annual  Report  of  the 
Commission  (1942),  pages  118-119,  from  which  we  quote 
in  part  at  page  118: 

“One  important  change  was  a  substantial  narrowing 
of  the  automatic  exemption  previously  granted  to  non¬ 
utility  subsidiaries  of  registered  holding  companies. 
Generally  speaking,  the  administrative  difficulties  of 
the  regulating  non-utility  subsidiaries  are  greater  than 
those  involved  in  the  regulation  of  utility  subsidiaries. 
For  that  reason  the  Commission  had  concluded,  in  the 
early  days  of  its  administration  of  the  Act,  to  limit  its 
activities  for  the  time  being  primarily  to  the  regulation 
of  the  registered  holding  companies  and  their  utility 
subsidiaries.  However,  the  Commission  was  required 
by  Section  11  to  consider  the  problem  of  the  retain- 
ability  of  non-utility  interest,  dependent  upon  whether 
or  not  they  are  ‘reasonably  incidental,  or  economically 
necessary  or  appropriate  to  the  operations  of*  inte¬ 
grated  public-utility  systems.  In  the  course  of  its 
studies  in  that  connection,  the  Commission  reached  the 
conclusion  that  it  was  both  necessary  and  feasible  to 
substantially  narrow  the  scope  of  exemption  heretofore 
granted  to  non-utility  subsidiaries.” 

Rule  U-49(c) ,  however,  continued  in  effect  an  exemp¬ 
tion  from  the  otherwise  applicable  requirements  of  the 
statute  applicable  to  certain  transactions  by  subsidiaries 
of  registered  holding  companies  where  such  companies  were 
neither  gas  nor  electric  utility  companies  and  were  being 
reorganized  in  a  federal  court  wherein  the  Commission  had 
filed  a  notice  of  appearance  pursuant  to  Chapter  X  of  the 
Bankruptcy  Act  The  basis  of  this  continued  exemption 
was  that  at  the  time  the  Commission  believed  that  in  such 
cases  the  public  interest  and  the  interests  of  investors 
would  be  adequately  served  through  the  exercise  by  the 
Commission  of  its  advisory  functions  under  the  Chandler 
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Act.  Nothing  in  the  Act,  however,  indicated  any  right  to 
the  continuance  of  such  exemption.18 

!  Experience  with  the  application  of  the  exemption,  even 
as  narrowed  by  Rule  U-49  (c)  prior  to  the  1947  amendment 
thereof,  convinced  the  Commission  that  further  amendment 
was  necessary,  with  particular  reference  to  the  impact  of 
the  exemption  upon  the  Pittsburgh  Railways  reorganiza¬ 
tion.  The  reorganization  itself  presented  problems  of  un¬ 
usual  difficulty,  and  it  appeared  that,  instead  of  being  a 
problem  of  minor  importance  which  the  Commission  could 
conscientiously  by-pass,  the  problems  of  the  reorganization 
were  intimately  related  to  a  matter  of  major  importance 
and  also  of  great  administrative  difficulty,  namely  bring¬ 
ing  about  compliance  with  the  requirements  of  Section 
11(b)  in  the  case  of  the  non-exempt  parent  holding  com¬ 
panies,  Standard  Power  and  Light  Corporation,  Standard 
Gas  and  Electric  Company,  and  petitioner  Philadelphia 
Company.  The  following  references  to  the  public  proceed¬ 
ings  concerning  those  registered  holding  companies,  supple¬ 
ment  the  statements  in  the  Commission’s  memorandum  of 
views  concerning  the  application  of  Section  11(b)  to  those 
companies. 

1  3.  The  Standard  system,  at  the  time  of  the  institution 
by  the  Commission  of  Section  11  (b)  ( 1)  proceedings  against 
it  in  1940,  consisted  of  some  80  companies  in  5  tiers,  of 
which  6  companies  were  registered  holding  companies,  the 

18  The  Act  provides  no  exemptions  for  holding  companies 
or  subsidiaries  thereof  that  might  be  in  reorganization-  Section 
11(f)  specifically  refers  to  “any  proceeding  in  a  court  of  the 
United  States,  .  .  .  in  which  a  receiver  or  trustee  is  appointed 
for  any  registered  holding  company,  or  any  subsidiary  com¬ 
pany  thereof.”  See  also  Section  2(a)  (2)  of  the  Act  winch  de¬ 
fines  company  as  including  corporations,  partnerships,  etc.,  “or 
any  receiver,  trustee,  or  other  liquidating  agent  of  any  of  the 
foregoing  in  his  capacity  as  such” ;  Section  7  (c)  (1)  (D)  which 
expressly  contemplates  Commission  consideration  of  security 
issues,  including  “a  receiver’s  or  trustee’s  certificate  duly  au¬ 
thorized  by  the  appropriate  court  or  courts”;  and  Section 
7(c)  (2)  (A)  which  deals  with  securities  issued,  voter  alia ,  for 
purposes  of  “reorganization.” 
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balance  being  public  utility,  non-utility,  and  service  com¬ 
panies.  Many  of  the  companies  involved  had  various  classes 
of  debt,  preferred  stock,  and  common  stock.  Subsidiaries 
of  Standard  Power  operated  in  more  than  20  states  as  well 
as  in  Mexico  and  furnished  various  services  to  a  total  esti¬ 
mated  population  of  7,700,000.19 

In  addition  to  the  integration  proceedings  pursuant 
to  Section  11(b)  (1),  instituted  against  the  Standard  sys¬ 
tem  in  1940,  simplification  proceedings  pursuant  to  Section 
11(b)(2)  were  instituted  against  Standard  Power  and 
Light  Corporation  a  few  months  later.20  After  subsequent 
hearings,  the  Commission  issued  an  order  requiring  the  li¬ 
quidation  and  dissolution  of  Standard  Power.21  A  Section 
11  (e)  plan  submitted  by  the  management  for  such  liquida¬ 
tion  was  approved  by  the  Commission  in  1945,  but  was  pred¬ 
icated  upon  consummation  of  a  plan  of  recapitalization  of 
Standard  Gas.22  Because  of  subsequent  litigation2*  con¬ 
cerning  the  Standard  Gas  plan  and  changes  in  market  con¬ 
ditions  the  Standard  Gas  plan  was  abandoned  and  the 
dissolution  of  Standard  Power  has  not  yet  been  effected. 
Proceedings  were  also  had  pursuant  to  Section  11(b)  (2) 
and  11(e)  with  respect  to  the  following  additional  subsid¬ 
iaries  in  the  Standard  system:  Northern  States  Power 
Company  and  its  subsidiary  companies;  Southern  Colorado 
Company,  and  Louisville  Gas  &  Electric  Company  of  Dela¬ 
ware.24 

•  :  J.  ..  •  •  •  *< 

19  Standard  Power  and  Light  Corp.,  Holding  Company 
Act  Release  No.  1957. 

20  Standard  Power  and  Light  Corp.,  Holding  Company 
Act  Release  No.  2095. 

21  Standard  Power  and  Light  Corp.,  —  S.E.C.  —  (1944), 
Holding  Company  Act  Release  No.  3607. 

22  Standard  Power  and  Light  Corp.  et  aL,  —  S.E.C.  — 
(1945),  Holding  Company  Act  Release  No.  5625. 

23  In  re  Standard  Power  &  Light  Corp.,  151  F.  2d  326 
(C.C.A.  3),  certiorari  denied,  327  D.S.  796. 

24  See  Holding  Company  Act  Release  Nos.  3595,  3644,  and 
5590,  respectively.  No  attempt  has  been  made  in  the  text  to 
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In  the  course  of  the  Section  11(b)  (1)  proceedings 
against  the  Standard  System  and  on  August  8,  1941,  the 
Commission  had  issued  its  findings  and  opinion 25  wherein 
it  was  established  that  the  properties  of  Standard  Gas  other 
than  Philadelphia  Company  had  to  be  disposed  of,  and 
that  the  electric  utility  subsidiary  of  Philadelphia  Company, 
Duquesne  Light  Company,  constituted  an  integrated  public 
utility  system,  and  the  Commission  reserved  jurisdiction 
over  issues  relating  to  the  retainability  cf  the  gas  prop¬ 
erties  and  the  non-utility  businesses  in  which  Philadelphia 
Company  is  interested.  These  reserved  issues  had  not  yet 
been  resolved  when  on  December  5,  1946,  the  Commission 
directed  the  reconvening  of  hearings  in  the  Section 
11(b)(1)  proceedings  and  instituted  proceedings  under 
Section  11(b)  (2)  with  respect  to  Philadelphia  Company 
and  all  its  subsidiaries  other  than  Pittsburgh  Railways  and 
its  subsidiaries  and  other  transportation  subsidiaries  of 
Philadelphia  Company,  all  of  which  excepted  companies 
are  involved  in  the  pending  reorganization  proceedings  of 
Pittsburgh  Railways  Company,  debtor  (see  pp.  17-18, 
infra) 

Petitioner,  itself  a  registered  holding  company  in  the 
Standard  system,  controls  15  direct  and  40  indirect  sub¬ 
sidiaries,  including  Pittsburgh  Railways  Company  and  its 
subsidiaries.27  Pittsburgh  Railways  Company  operates  the 

give  a  complete  description  of  all  the  Section  11  proceedings 
involving  companies  in  the  Standard  system.  A  summary  de¬ 
scription  of  progress  in  the  Standard  system  as  of  June  80, 
1946  may  be  found  in  the  Twelfth  Annual  Report  of  this 
Commission  to  Congress  (1947),  pp.  60-61. 

25  9  S.E.C.  862. 

28  Holding  Company  Act  Release  No.  7025. 

27  Petitioner,  in  addition  to  its  street  railway  transpor¬ 
tation  interests,  also  has  as  subsidiaries  inter  alia,  the  Pitts¬ 
burgh  and  West  Virginia  Gas  Company,  which  is  both  a  regis¬ 
tered  holding  company  and  a  gas  producing  and  transmission 
company.  Equitable  Gas  Company,  a  gas  utility  company 
serving  a  major  part  of  the  City  of  Pittsburgh,  and  Duquesne 
Light  Company,  the  electric  utility  serving  the  City  of  Pitts¬ 
burgh  and  its  environs  (A  118-119a) . 
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street  railway  transportation  system  for  the  City  of  Pitts¬ 
burgh  and  vicinity.  There  are  53  different  corporations 
whose  properties,  franchises  or  other  interests  are  oper¬ 
ated  by  Pittsburgh  Railways  Company  and  these  companies 
are  commonly  referred  to  as  “underliers.”  Of  the  53  under- 
lier  companies,  41  are  controlled  by  Philadelphia  Company 
through  stock  ownership.  Securities  of  certain  of  these  sub¬ 
sidiaries  are  owned  directly  by  Philadelphia  Company  and 
others  are  held  by  Pittsburgh  Railways  Company.  Of  the 
12  remaining  underliers  whose  properties  are  operated 
under  lease  and  other  agreements  as  a  part  of  the  Pitts¬ 
burgh  Railways  Company  system,  one  is  a  statutory  affiliate 
of  Philadelphia  Company,  eight  of  the  remaining  underliers, 
together  with  an  affiliated  and  a  subsidiary  underlier,  com¬ 
prise  the  “guaranteed  underliers”  as  to  which  Philadelphia 
Company  has  guaranteed  leases  or  other  obligations.  The 
guarantees  in  question  were  entered  into  by  Philadelphia 
Company  in  connection  with  a  unification  plan  which  was 
consummated  in  1902.  With  these  guarantees  as  partial 
consideration  Philadelphia  Company  subsidiaries  obtained 
leases  of  properties  and  franchises  in  return  for  which  they 
became  obligated  for  taxes  and  rental  payments  on  the  les¬ 
sors7  properties  in  amounts  sufficient  to  pay  certain  divi¬ 
dends  on  previously  outstanding  securities  of  the  lessors. 
Performance  of  these  lease  obligations  was  guaranteed  by 
Philadelphia  Company.  Some  appreciation  of  the  magni¬ 
tude  of  the  complexities  can  be  had  from  a  realization  that 
Pittsburgh  Railways  Company  and  the  53  underliers  have 
outstanding  a  total  of  124  different  security  issues,  exclusive 
of  equipment  trust  certificates  (A  120a-121a). 

4.  Bankruptcy  reorganization  proceedings  for  Pitts¬ 
burgh  Railways  Company  have  been  pending  since  May  10, 
1938,  without  substantial  progress  towards  reorganization. 
As  of  the  time  the  Commission  acted  to  amend  Rule  U-49  (c) 
no  plan  hearings  had  been  held  in  court  and  the  only  plan 
filed  had  been  predicated  upon  a  basis  which  the  Circuit 
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Court  of  Appeals  for  the  Third  Circuit  thereafter  held  to 
be  inadequate.  As  the  Commission  stated  in  its  Memoran¬ 
dum  of  Views,  “The  existence  of  the  guaranteed  leases  has 
been  apparently  one  of  the  important  problems  in  connec¬ 
tion  with  the  pending  reorganization”  (A  122a) .  It  is  sig¬ 
nificant  that  in  the  nine  and  a  half  years  since  the  filing  of 
the  petition  in  the  federal  court,  no  reorganization  has  been 
accomplished,  and  while  a  plan  of  reorganization  has  been 
filed,  amended  and  revised,  no  hearings  were  held  in  court 
on  any  phases  of  these  plans  prior  to  December  2,  1947, 
which  date  was  more  than  a  year  after  the  institution  of 
proceedings  by  the  Commission  to  amend  its  Rule  U-49  ( c) . 

The  Section  11  proceedings  against  Philadelphia  Com¬ 
pany  and  its  non-railway  subsidiaries  are  pending  decision 
before  the  Commission  at  the  present  time.  In  those  pro¬ 
ceedings  one  of  the  questions  to  be  decided  is  whether  Phila¬ 
delphia  Company  should  be  ordered  to  be  dissolved.  Al¬ 
though  these  proceedings  were  contested  and  although  Phil¬ 
adelphia  Company  has  taken  the  position  of  denying  any 
need  for  substantial  reorganization  pursuant  to  Section  11, 
the  Commission  may,  of  course,  find  it  necessary  that  Phila¬ 
delphia  Company  be  dissolved  or  that  some  major  change 
in  its  corporate  structure  be  effectuated.  In  the  event  of 
dissolution  the  numerous  guarantees  of  Philadelphia  Com¬ 
pany  of  securities  and  lease  covenants  of  companies  in¬ 
volved  in  the  Pittsburgh  Railways  reorganization  will,  of 
course,  have  to  be  eliminated  and  the  rights  of  their  holders 
provided  for,  and  even  apart  from  dissolution,  appropriate 
action  may  be  required  to  be  taken  by  Philadelphia  Com¬ 
pany  which  may  affect  its  capital  structure,  with  possible 
consequent  necessity  of  providing  for  the  rights  of  holders 
of  the  guarantees  on  a  fair  and  equitable  basis. 

Petitioner  points  to  the  fact  that  Section  11(b) 
proceedings  and  those  under  the  Chandler  Act  are  “two 
wholly  separate  and  distinct  reorganization  proceedings” 
(PB  35)  and  also  argues  that  all  of  the  companies  which 
have  been  held  subject  to  the  Chapter  X  proceedings  are 
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not  subject  to  the  jurisdiction  of  the  Commission  (PB  47- 
50) .  We  have  already  pointed  out  the  interrelated  charac¬ 
ter  of  the  two  proceedings,  and  that  the  solution  of  either 
would  facilitate  the  other.28  As  we  show  at  pages  39-34, 
infra,  at  least  42  of  the  53  companies  involved  in  the  Pitts¬ 
burgh  Railways  reorganization  are  clearly  subject  to  the 
Commission's  jurisdiction  if  the  challenged  amendment  to 
its  rule  is  valid.  The  Commission,  cognizant  of  the  problems 
of  the  entire  Pittsburgh  Railways  system,  would  of  course 
attempt  to  mold  any  plan  for  the  reorganization  of  the  42 
companies  in  such  a  manner  that  the  non-subsidiary  under- 
lier  companies  could  fit  into  it.  Moreover,  although  the 
Commission  has  not  attempted  to  pass  upon  the  question 
whether  the  non-subsidiary  underlier  would  be  subject  to 
its  jurisdiction,  it  should  be  noted  that  the  function  of  the 
Commission  is  codrdinate  with  the  reorganization  court  and 
petitioner  has  earlier  made  a  similar  but  unsuccesful  argu¬ 
ment  with  respect  to  the  jurisdiction  of  that  court29 

While  petitioner  appears  in  this  Court  to  defend  the 
jurisdiction  of  the  reorganization  court  to  proceed  without 
reference  to  Section  11  (f ) 's  requirement  for  prior  approval 
of  a  plan  by  the  Commission,  it  has  heretofore  resisted  the 
power  of  the  reorganization  court  to  deal  comprehensively 
with  the  maze  of  corporate  entities  interested  in  the  prop¬ 
erties  operated  by  Pittsburgh  Railways  system.  The  ded- 


98  Petitioner  argues  "even  if  Section  11  (f)  were  applied 
S.E.C.  could  not  consolidate  the  two  proceedings  nor  hear 
them  together”  (PB  35) .  In  our  view  this  argument  is  irrele¬ 
vant,  in  view  of  the  fact  that  where  the  Commission  has  juris¬ 
diction  over  two  related  proceedings,  it  must  necessarily,  in 
the  exercise  of  an  informed  judgment,  consider  the  interrela¬ 
tionships  between  the  two  matters  irrespective  of  whether 
formal  consolidation  is  made.  However,  it  should  be  noted  that 
the  Commission  has  had  occasion  to  consolidate  a  Section  11  (f ) 
plan  with  pending  Section  11(b)  proceedings  against  other 
companies  in  the  same  holding  company  system.  See,  Smith  & 
Loeb,  Holding  Company  Act  Release  No.  6855  (1946). 

29  Matter  of  Pittsburgh  Railways  Company ,  155  F.  2d  477, 
certiorari  denied,  329  U.S.  731. 
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sion,30  contrary  to  petitioner’s  contention,  that  the  reorgani¬ 
zation  court  may  deal  with  these  companies  on  a  system- 
wide  basis,  did  not  subject  petitioner  in  its  capacity  as 
a  solvent  guarantor  to  the  jurisdiction  of  the  reorgani¬ 
zation  court.  Philadelphia  Company’s  ostensible  effort 
to  prevent  the  Commission  from  asserting  a  power  to 
disapprove  a  reorganization  plan  (if  after  hearing  thereon 
the  Commission  should  be  convinced  that  disapproval  is  war¬ 
ranted)  will  if  successful  preserve  to  itself  substantial 
capacity  to  obstruct  reorganization  on  any  basis  not  accept¬ 
able  to  it.81 

Under  Section  11(d)  of  the  Holding  Company  Act 
there  is  a  dear  power  to  compel  such  reorganization  action 
on  the  part  of  Philadelphia  Company  as  may  be  necessary 
to  achieve  compliance  with  an  order  of  the  Commission 
under  Section  11  (b) .  Without  full  and  coordinated  exer¬ 
cise  of  the  Commission’s  statutory  powers,  there  is  danger 
that  consummation  of  a  plan  for  Pittsburgh  Railways  may 
be  deferred  to  await  resolution  of  overall  plans  for  Phila¬ 
delphia  Company  and  that  plans  for  Philadelphia  Company 
might  be  deferred  to  await  the  outcome  of  the  Pittsburgh 
Railways  reorganization,  thus  producing  an  interminable 
stalemate. 

30  Matter  of  Pittsburgh  Railways  Co.,  supra. 

31  Plans  under  Chapter  X  are  normally  subjected  to  ap¬ 
proval  of  security  holders  affected.  See  Bankruptcy  Act,  Sec¬ 
tions  175,  179,  221;  cf.  Section  216(7).  Plans  under  Section 
11  of  the  Holding  Company  Act  are  not  normally  submitted  to 
security  holders  for  their  consent.  See  Phillips  v.  Securities 
and  Exchange  Commission ,  153  F.  2d  27  (C.CA.  2) ,  certiorari 
denied,  328  U.S.  860.  Philadelphia  Company  of  course  itself 
is  a  security  holder  in  many  of  the  companies  subject  to  the 
reorganization.  In  addition  there  may  be  a  question  as  to 
how  far  in  dealing  with  the  guaranteed  securities,  apart  from 
dealing  with  the  guarantees  themselves,  the  consent  of  the 
security  holders  will  be  necessary.  To  the  extent  that  such 
consents  may  be  thought  necessary  or  desirable,  the  existence 
of  the  guarantees  by  the  apparently  solvent  Philadelphia  Com¬ 
pany  might  well  lead  to  a  reluctance  to  grant  such  consents 
and  thus  also  result  in  an  obstruction  of  the  reorganization 
process. 
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We  do  not  believe,  however,  that  this  Court  is  required 
to  attempt  to  predict  whether  or  not  the  Commission’s  effort 
to  assert  its  full  statutory  powers  in  respect  of  the  Pitts¬ 
burgh  Railways  reorganization  will  or  will  not  prove  fruit¬ 
ful.  We  submit,  however,  that  there  was  a  rational  basis 
for  the  disputed  amendatory  action  in  order  to  give  the 
full  statutory  scheme  a  try,  after  the  9  years  of  unsuc¬ 
cessful  experience  in  the  application  of  the  exemption  rule 
to  the  Pittsburgh  Railways  Company. 

B.  Petitioner’s  Objections  to  the  Commissions  Arneridatory 
Action  Are  Without  Merit. 

1.  Petitioner  complains  that  the  action  of  the  Commis¬ 
sion  is  designed  to  permit  it  to  assume  jurisdiction  over 
transactions  affecting  Pittsburgh  Railways  Company,  other 
than  those  transactions  governed  under  Section  11  (f ) ,  and 
that  the  Commission  gave  no  reason  for  such  assumption  of 
jurisdiction  (PB  34).  Although  the  Commission  was  pri¬ 
marily  concerned  with  the  consideration  of  plans  pursuant 
to  Section  11  (f )  under  which  section  all  plans  of  reorgani¬ 
zation  submitted  by  registered  holding  companies  and  their 
subsidiaries  must  be  first  submitted  to  and  approved  by 
the  Commission  prior  to  submission  to  the  court,  as  we  have 
seen  (pages  10-11,  supra) ,  the  regulatory  provisions  of  the 
statute  are  closely  related  to  and  necessary  to  protect  the 
Commission’s  jurisdiction  under  Section  11. 

2.  Petitioner  further  complains  that  the  Commission 
in  its  Memorandum  of  Views  operated  on  the  assumption 
that  certain  events  ‘‘may”  or  “might”  occur  and  did  not 
state  as  an  unequivocal  fact  that  they  would  definitely  hap¬ 
pen  (PB  36-39).  Such  a  requirement  is  of  course  foreign 
to  the  very  nature  of  the  administrative  process  which 
evolved  in  large  part  in  order  to  prevent  unsatisfactory 
situations  from  developing  rather  than  to  correct  past 
wrongs.  See  Administrative  Procedure  in  Government 


22 


Agencies ,  S.  Doc.  No.  8,  77th  Cong.,  1st  Sess.  (1941)  pp. 
13-14;  and  North  American  Company  v.  Securities  and 
Exchange  Commission,  327  U.S.  686,  711. 

Since  the  difficulties  experienced  and  anticipated  by 
the  Commission  in  connection  with  Philadelphia  Company 
and  its  subsidiary  transit  system  centered  around  the  exist¬ 
ence  of  guarantees  or  assumptions  of  liabilities  and  since 
no  similar  difficulties  were  experienced  in  connection  with 
the  American  Fuel  &  Power  Group  wherein  there  are  no 
guarantee  relationships,  the  Commission,  after  due  compli¬ 
ance  with  rule-making  procedures,  as  pointed  out  in  Points 
II  and  m,  infra,  promulgated  the  challenged  amendment  to 
Rule  U-49(c)  and  thereby  withdrew  from  the  scope  of 
the  exemption  any  company,  or  any  subsidiary  thereof, 
which  is  the  issuer  of  securities  or  the  obligor  under  obli¬ 
gations  which  have  been  guaranteed  or  assumed  by  any 
registered  holding  company.  The  fact  that  only  a  single 
group  of  companies  is  affected  by  the  Commission’s  action 
does  not,  as  petitioner  contends  (PB  55-56),  indicate  that 
the  Commission’s  action  was  unreasonable.  As  pointed  out 
by  the  Supreme  Court,  there  is  “no  requirement  of  uni¬ 
formity  in  connection  with  the  commerce  power”.  Currin 
v.  Wallace,  306  U.S.  1,  13-14;  Sunshine  Anthracite  Coal 
Co.  V.  Atkins,  310  U.S.  381,  401.  Even  in  cases  under  the 
Fourteenth  Amendment,  it  has  been  held  that  the  mere  fact 
that  only  one  person  or  group  of  persons  constitutes  a  class 
does  not  render  the  classification  unreasonable.  See  Texas 
Company  v.  City  of  Tampa,  Fla.,  100  F.  2d  347,  348  (CCA 
5) ,  and  see  page  32,  infra. 

3.  Again  petitioner  (PB  45)  asserts  that  the  Com¬ 
mission  “has  for  many  years  disclaimed  its  power  to  limit” 
the  jurisdiction  of  the  Bankruptcy  Court  and  that  “the 
withdrawal  of  the  disclaimer  would  cause  future  incon¬ 
venience  and  possible  deadlock  in  the  reorganization  pro¬ 
ceedings”.  But,  in  fact,  the  Commission  never  made  any  such 
“disclaimer”.  The  very  fact  of  the  modification  of  the 
rule  in  the  past,  when  in  1941  Rule  U-49  was  substi- 
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tuted  in  the  place  and  stead  of  Rule  U-3D-5,  and  the  rea¬ 
sons  ascribed  in  support  of  this  substitution  in  the  Com¬ 
mission’s  Seventh  Annual  Report  (see  p.  13,  supra) 
all  indicate  the  contrary  to  have  been  true.  Clearly  the 
Commission’s  past  actions  have  never  been  such  as  to  in¬ 
duce  reliance  upon  the  indefinite  continuance  of  the  ex¬ 
emptions  granted  pursuant  to  Section  3(d). 

4.  Nor  is  there  substance  to  petitioner’s  vague  sugges¬ 
tions  of  expenditures  made  in  reliance  upon  the  exemp¬ 
tion  theretofore  granted.  It  offered  to  prove  (A.  109a)  that 
there  had  been  extensive  hearings  before  the  Pennsylvania 
Public  Utility  Commission  upon  an  earlier  form  of  the  plan 
of  reorganization,  but  that  plan  has  in  any  event  been  re¬ 
vised  and  petitioner  has  not  shown  that  it  will  not  have  to 
be  resubmitted  to  the  Pennsylvania  Commission.32  The 
contention  in  the  petition  to  review  that  the  plan  then 
proposed  might  have  been  a  different  one  if  the  necessity 
for  submission  to  the  Commission  had  been  anticipated  is 
a  matter  not  susceptible  of  proof  and  in  any  event  quite 
irrelevant,  since  the  Commission  promulgated  the  amend¬ 
ment  to  its  rule  prior  to  the  formulation  by  the  trustee  of 
a  revised  plan. 

5.  Petitioner  has  also  asserted  that,  even  though  the 
rule  should  be  sustained,  Section  11(f)  cannot  apply  to 
Pittsburgh  Railways  Company,  either  upon  the  theory  that 
Section  11  (f)  does  not  apply  where  Chapter  X  proceedings 
are  pending,  or  upon  the  ground  that  Pittsburgh  Railways 
Company  is  not  within  the  scope  of  Section  11(f)  because 
of  the  date  of  the  institution  of  the  reorganization  proceed¬ 
ings.  As  to  the  first  of  these  theories,  the  Senate  report 
on  Chapter  X  makes  dear  that  Congress  did  not  intend  by 
the  passage  of  that  Act  to  repeal  provisions  of  the  Holding 
Company  Act  dealing  with  reorganization  plans  for  regis¬ 
tered  holding  companies  and  their  subsidiaries  in  bank- 

»Cf.  66  Pardon’s  Pa.  Stat.  Sec.  1122,  1241,  et  seq.  and 
Bankruptcy  Act,  Section  178. 
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ruptcy  reorganizations.  Senate  Report  No.  1916,  75th 
Cong.,  3d  Sess.  ( 1938)  states  at  page  31 : 

“Of  course,  the  jurisdiction  over  public  utility  cor¬ 
porations  granted  by  other  statutes,  as,  for  example, 
the  jurisdiction  of  the  Securities  and  Exchange  Com¬ 
mission  under  the  Public  Utility  Holding  Company  Act 
of  1935,  is  in  no  way  to  be  affected  by  any  of  tne  provi¬ 
sions  of  this  chapter.” 

As  to  the  second  contention  the  Commissions  views  were 
set  forth  in  the  Memorandum  of  Views  (A  129a-130a) . 
However,  if  there  were  any  validity  in  such  contentions  and 
the  rule  should  have  no  application  to  the  Pittsburgh  Rail¬ 
ways  reorganization,  petitioner  obviously  would  not  be 
prejudiced  by  the  amendment. 

II.  The  Commission’s  Amendment  to  Its  Rule  Was 
Quasi-Legislative  and  the  Commission  Was  Not 
Required  to  Follow  Procedures  Appropriate  for 
Adjudication. 

1.  A  substantial  portion  of  petitioner’s  brief  is  devoted 
to  alleged  deficiencies  in  the  procedure  leading  to  the  adop¬ 
tion  of  the  Commission’s  challenged  amendment  to  its  Rule 
U-49(c)  (PB  13-33).  Petitioner  concedes,  however,  “that 
the  Commission  followed  a  procedure  in  the  present  case 
which  was  appropriate  for  rule-making”  (PB  13).  We 
believe  that  the  Commission’s  action  was  clearly  rule¬ 
making  and  hence  that  the  above-quoted  concession  fully 
disposes  of  petitioner’s  procedural  objections. 

Petitioner  relies  on  the  determination  of  this  Court 
that  the  action  of  the  Commission  in  amending  its  rule  was 
an  order  for  the  purpose  of  review  under  Section  24(a) 
of  the  Holding  Company  Act  in  support  of  its  contention 
that  that  action  was  an  “order”  for  all  purposes  specified 
in  the  Act  (PB  14) .  As  we  have  already  seen  (supra  p_ 
5),  this  Court  did  not  specifically  pass  upon  that  point- 
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We  show  below  that,  whatever  the  Commission's  action 
may  have  been  for  the  purposes  of  review  under  Section 
24(a)  of  the  Act,  it  must  clearly  be  considered  rule  making 
for  all  other  purposes.  A  holding  that  this  Court  may  en¬ 
tertain  a  petition  to  review  action  of  the  Commission  adopt¬ 
ing  a  rule  or  amendment  thereto  does  not  transmute  such 
action  into  an  adjudicatory  order  requiring  procedural  steps 
beyond  those  applicable  to  rule  making. 

That  the  challenged  amendment  to  Rule  U-49(c)  was 
quasi-legislative  rather  than  adjudicatory  action  is  made 
clear  by  the  provisions  of  Section  3(d)  of  the  Act,  pursu¬ 
ant  to  which  section  the  amendment  and  the  original  rule 
were  adopted.  Section  3(d)  of  the  Act  authorizes  the 
Commission  to  act  only  by  “rules  and  regulations.”  As  we 
pointed  out  in  our  main  brief  on  our  motion  to  dismiss  (pp. 
34-37),  careful  distinction  is  made  throughout  the  Act 
between  “rules  and  regulations”  and  “orders,”  and  indeed 
this  is  now  conceded  by  petitioner  (PB  13-14).  The  Act 
sets  forth  no  procedural  requirements  for  rules  and  regu¬ 
lations  other  than  their  publication  as  a  prerequisite  to 
effectiveness, 83  while  it  provides  that  orders  may  be  issued 
only  after  opportunity  for  hearing.  See  Section  20(c). 

The  broad  language  of  Section  3(d)  which  sets  up  no 
standards  other  than  that  the  Commission  may  exempt  “if 
and  to  the  extent  that  it  deems  the  exemption  necessary 
or  appropriate  in  the  public  interest  or  for  the  protection 
of  investors  or  consumers  and  not  contrary  to  the  purposes 
of  this  title”  (emphasis  supplied)  cannot  be  reconciled  with 
the  type  of  procedures  which  petitioner  claims  is  appli- 

33  Section  4  of  the  Administrative  Procedure  Act  sets 
forth  additional  procedural  requirements  for  rule  making, 
including  in  instances  where  rules  are  not  “required  by  statute 
to  be  made  on  the  record  after  opportunity  for  an  agency 
hearing”  that  of  affording  “interested  persons  an  opportu¬ 
nity  to  participate  in  the  rule  making  through  submission 
of  written  data,  views,  or  arguments  with  or  without 
opportunity  to  present  the  same  orally  in  any  manner.”  Con- 
cededly  all  such  procedural  requirements  were  satisfied  by 
the  Commission  (PB  13-14,  and  see  infra,  pp.  37-41). 
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cable.34  In  permitting  the  Commission  to  refrain  from 
exercising  part  of  its  statutory  authority  where  the 
Commission  might  deem  this  to  be  in  the  public  interest, 
the  Congress  was  clearly  delegating  to  the  Commission 
power  of  a  legislative  or  administrative  nature.  No  person 
was  given  a  right  to  an  exemption  from  obligations  which 
the  Act  imposed  on  him  as  a  subsidiary  company.35  Ac¬ 
cordingly,  it  was  obviously  not  intended  that  a  person  who 
might  seek  an  exemption  thereunder  could  compel  the  Com¬ 
mission  to  make  a  record  or  sustain  a  burden  of  proof  to 
justify  its  failure  to  "deem”  the  exemption  in  the  public 
interest. 

The  voluminous  studies  by  the  Federal  Trade  Com¬ 
mission  and  the  Congressional  committees  referred  to  in 
Section  1(b)  of  the  Act  had  already  satisfied  Congress  that 
it  was  necessary  to  give  the  Commission  regulatory  pow¬ 
ers  to  prevent  recurrence  of  abuses  and  to  accomplish  the 
declared  policy  of  simplification  of  holding  company  sys¬ 
tems.  The  extent  to  which  the  Commission  might  deem  it 
appropriate,  through  the  exercise  of  exemptive  powers  con¬ 
ferred  under  Section  3(d),  to  refrain  from  scrutinizing  pro¬ 
posed  transactions  was  not  an  inquiry  which  would  lend  it¬ 
self  to  formal  proof.  If  a  specific  transaction  entered  into  by 
a  subsidiary  of  a  registered  holding  company  were  in  con¬ 
flict  with  the  policies  of  the  Act,  or  if,  through  the  failure 
of  the  Commission  to  exercise  its  statutory  powers,  there 
should  be  delay  in  carrying  out  the  primary  objective  of 
simplication  of  holding  company  systems,  the  Commission 

34  The  use  of  the  word  "deems”  with  reference  to  the 
standards  for  exemption  emphasizes  the  delegation  of  an 
administrative  or  legislative  rather  than  an  adjudicatory  dis¬ 
cretion.  Compare  the  language  of  Section  3(a)  prescribing 
that  the  Commission  “shall  exempt”  certain  holding  company 
systems  unless  "it  finds  the  exemption  detrimental  .  .  and 
Section  3(b)  providing  that  the  Commission  “shall  exempt” 
foreign  subsidiary  companies  from  provisions  the  application 
of  which  the  Commission  "finds”  not  necessary  (emphasis 
supplied). 

35  Cf.  §  6(b).  See  footnotes  17,  supra,  and  51,  infra. 
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could  not  properly  “deem  the  exemption  necessary  or  ap¬ 
propriate  .  .  .  and  not  contrary  to  the  purposes  of  this 
title.”  The  only  possible  warrant  for  an  exemption  from  the 
submission  of  specific  transactions  to  Commission  scrutiny 
would  be  a  forecast,  essentially  legislative  or  administra¬ 
tive  in  character,  that  within  the  area  exempted  the  exercise 
of  the  Commissions  statutory  jurisdiction  would  be  rela¬ 
tively  unimportant  as  compared  to  more  pressing  demands 
upon  its  administrative  energies.  In  this  context  an  evi¬ 
dentiary  hearing  upon  whether  the  Commission  should 
grant  or  withhold  exemption  from  submission  for  its  scru¬ 
tiny  of  a  specific  transaction  would  be  almost  as  meaningless 
as  the  holding  of  a  formal  factual  hearing  for  the  purpose  of 
determining  whether  the  Commission  should  initiate  a  pro¬ 
ceeding  which  would  itself  involve  a  formal  hearing  as  a 
prerequisite  to  an  order  within  its  statutory  powers.  Cf. 
Crooker  v.  Securities  and  Exchange  Commission,  161  F.  2d 
944,  949  (C.CJL  1). 

2.  The  disputed  amendatory  action  of  the  Commission 
unmistakably  purported  to  be  an  exercise  of  rule-making 
power.  The  Court  noted  in  its  opinion  of  October  8, 1947, 
that-,  the  Commission  in  its  Memorandum  of  Views  charac¬ 
terized  the  action  as  “adoption  of  rule  amending  Buie 
U-49  (c)  ”  (R.  225a) .  In  addition,  it  was  clearly  recognized 
throughout  the  administrative  proceeding  which  preceded 
the  amendatory  action  that  a  proposed  exercise  of  rule- 
making  powers  was  involved  (R.  7a,  37a,  56a,  59a,  66a,  78a, 
97a,  101a). 

It  is  true  that  the  Commission’s  action  in  adopting  the 
amendment  to  its  Rule  U-49<c)  referred  not  only  to  Section 
3(d)  of  the  Holding  Company  Act  but  also  to  Sections 
20(a)  and  20(c)  thereof,  which  sections  relate  to  orders 
as  well  as  to  rules  and  regulations.  These  sections,  how¬ 
ever,  are  of  a- general  nature  and  merely  supplement  and 
explain  the  Commission’s  powers  under  the  more  specific 
sections  of  the  Act,  such  as  Section  3(d).  Section  20(c)  sets 
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forth  the  procedural  requirements  for  rules  and  orders, 
as  we  have  seen,  and  makes  dear  that  the  Commission  may 
prescribe  different  requirements  for  different  d  asses  of 
persons  within  its  jurisdiction.  Section  20(a)  gives  the 
Commission  “authority  from  time  to  time  to  make,  issue, 
amend,  and  rescind  such  rules  and  regulations  and  such 
orders  as  it  may  deem  necessary  or  appropriate  to  carry 
out  the  provisions  of  this  title.  .  .  .”  While  an  exhaustive 
check  has  not  been  made  for  the  purposes  of  this  brief, 
it  is  our  understanding  that  the  Commission  has  uniformly 
referred  inter  alia  to  Section  20  in  enacting  rules  and  regu¬ 
lations  pursuant  to  specific  rule-making  powers  conferred 
in  other  sections  of  the  Act38  Section  20(a)  is  a  catch-all 
provision  designed  to  implement  administration  of  the  Act, 
not  to  impose  procedural  obstades  to  the  exercise  of  powers 
elsewhere  expressly  granted.  Thus,  the  section  serves  as 
the  basis  for  temporary  stay  orders  such  as  was  recently 
before  this  Court  in  Standard  Gas  and  Electric  Co.  v.  Secu¬ 
rities  and  Exchange  Comrnissum,  —  F.2d  —  (October 
Term,  1947,  Nos.  9693  and  9696) ,  and  for  supplementary 
procedural  rules,  such  as  Rule  U-100,  referred  to  by  this 
Court  in  its  opinion  on  the  motion  to  dismiss  the  petition 
for  review  herein  (A  226a-227a)  ,37  It  also  makes  dear 
that  the  Commission’s  rule-making  power  indudes  the 
power  to  amend  and  rescind,  as  well  as  the  power  to  enact, 
rules  in  the  first  instance. 

i  3.  Petitioner  argues  that  revocation  of  exemptions 
can  only  be  accomplished  by  “order”  (PB  21-23) .  We  sub- 

33  The  printed  compilation  of  the  General  Rules  and  Regu¬ 
lations  under  the  Act  as  amended  to  and  induding  January 
1,  1946,  contains  a  statement  preceding  the  text  of  all  the 
rules  adopted  under  the  Holding  Company  Act. 

‘The  following  rules  were  adopted  pursuant  to  the 
general  powers  of  the  Commission  under  the  Public  Util¬ 
ity  Holding  Company  Act  of  1935  induding  section  20(a) 
thereof,  and  such  of  the  several  sections  of  said  act  as 
are  specified  in  the  footnotes  to  the  text  of  said  rules:” 
37  See  page  31,  infra. 
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mit  that  the  same  considerations  applicable  to  the  enact¬ 
ment  of  a  rule  pursuant  to  Section  3(d)  apply  to  an  amend¬ 
ment  thereof.  The  rule  making  power  was  designed  to 
afford  “flexibility  of  administrative  action”  which  was  con¬ 
sidered  Necessary  in  order  to  assure  the  workability  and 
efficacy  of  the  statute — to  prevent  hardships  and  unex¬ 
pected  burdens,  at  the  same  time  avoiding  the  danger  of 
opening  possibilities  of  widespread  evasion.”  38  If  the  Com¬ 
mission  should  not  be  as  free  to  remove  exemptions  thereby 
granted,  as  it  was  to  grant  them,  there  would  result  “pos¬ 
sibilities  of  widespread  evasion”,  and  flexibility  of  admin¬ 
istration  would  necessarily  be  destroyed.  The  Commission, 
being  unable  to  forecast  conclusively  its  future  experience, 
would  necessarily  hesitate  to  grant  exemptions  which  might 
preclude  it  at  some  future  date  from  carrying  out  the  policy 
of  Congress.  Cf.  Helvering  v.  WUshire  Oil  Co.,  308  U.S. 
90,  101. 

That  no  different  considerations  are  applicable  to  the 
amendment  or  repeal  of  a  rule  than  to  its  original  promulga¬ 
tion  appears  to  have  been  admitted  by  petitioner's  counsel 
in  his  argument  before  the  Commission  (A  79a-82a).  In 
this  Court  petitioner  argues,  however,  that  adjudicatory 
procedures  are  necessarily  required  for  the  withdrawal  of 
exemptions  previously  granted  pursuant  to  Section  3(d) 
(PB  21-25). 

We  question  whether  the  Court  may  consider  under 
Section  24(a)  an  objection  involving  such  a  reversal  of 
position.30  In  any  event,  we  note  the  inappropriateness  in 

38  Sen.  Rep.  No.  621,  74th  Cong.,  1st  Sess.  (1935),  p.  6. 

^Section  24(a)  provides:  “No  objection  to  the  order  of 
the  Commission  shall  be  considered  by  the  Court  unless  such 
objection  shall  have  been  urged  before  the  Commission  or 
unless  there  were  reasonable  grounds  for  failure  so  to  do.” 
See  Pacific  Gas  &  Electric  Co.  v.  SJ2.C.,  127  F.  2d  378,  386 
(C.C.A.  9),  rehearing  139  F.  2d  298,  affirmed  324  U.S.  826 
(1945) ;  Todd  v.  SH.C.,  137  F.  2d  475, 478  (C.CA.  6) ;  Ameri¬ 
can  Power  &  Light  Co.  v.  SJS.C.,  141  F.  2d  606,  612,  613 
(C.CA.  1),  affirmed  329  U.S.  90. 
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petitioner's  attempted  analogy  between  revocation  of  a 
Section  3(d)  exemption  and  the  provisions  contained  in 
Sections  2(a)  (8)  and  3(c)  of  the  Act  for  revocation  of  an 
exemption  granted  by  order  upon  express  findings  that 
particular  standards  have  been  met  (PB  22) .  Unlike  Sec¬ 
tion  3(d) ,  most  provisions  of  the  Act  of  an  exemptive  na¬ 
ture  provide  that  Commission  action  thereunder  may  be 
either  (1)  by  rule  or  regulation  or  by  order  and  call  for 
factual  findings  as  a  test  whether  an  exemption  “shall"  be 
accorded  (see  Sections  2(a)  (3),  2(a)  (4),  3(a)  and  3(d), 
or  (2)  solely  by  order  (see  Sections  2(a)  (7),  2(a)  (8)  and 
2(a)  (11).  The  Act  uniformly  provides  in  express  terms 
that  revocation  of  an  exemptive  status  shall  be  by  order 
in  instances  where  it  was  granted  by  order  (see  Sections 
2(a)  (3),  2(a)  (4),  2(b)  and  3(c)).  No  specific  provision 
is  made  with  respect  to  the  procedure  for  revocation  of  ex¬ 
emptions  granted  by  rule  except  the  general  language  of 
Section  20  indicating  that  the  amendment  and  revision  of 
rules  should  be  by  the  same  procedure  appropriate  for 
enactment.  Hence,  contrary  to  petitioner's  contention,  the 
omission  in  Section  3(d)  of  any  requirement  for  revoca¬ 
tion  of  exemptions  by  order  in  cases  where  such  exemptions 
were  originally  made  available  by  rule  emphasizes  the  leg¬ 
islative  intent  that  revocation  by  order  is  required  only  in 
those  instances  where  exemptions  were  originally  granted 
by  order. 

4.  The  consistent  administrative  construction  is  con¬ 
trary  to  petitioner's  assertion  that  exemptive  rules  may  be 
so  amended  as  to  withdraw  or  narrow  exemptions  only  by 
order.  The  Commission’s  Seventh  Annual  Report  discusses 
in  detail  its  experience  with  the  grant  of  exemptions  by 
rule  and  the  necessity  for  frequent  changes  in  the  rules 
where  subsequent  experience  proved  a  particular  grant  of 
exemption  to  be  too  broad  (p.  115-121  quoted  in  part 
A.  116a) .  The  thoroughgoing  revision  of  the  Commission's 
rules  promulgated  April  7, 1341,  involved  substantial  cur- 
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tailment  of  exemptions  theretofore  granted.  None  of  the 
many  holding  company  systems  affected  by  such  curtail¬ 
ment  of  exemption  by  rule  raised  any  question  of  the  Com¬ 
mission’s  power  to  do  so  without  following  adjudicatory 
procedures. 

After  argument  in  the  court  below  petitioner  made 
reference  for  the  first  time  to  the  Commission’s  Rule 
U-100(b)  and  this  Court’s  opinion  of  October  7  makes 
reference  to  that  rule  as  administrative  recognition  of  the 
propriety  of  proceeding  by  order  rather  than  by  rule  in 
revoking  an  exemption  theretofore  granted  by  a  rule. 
Clearly,  however,  there  was  involved  no  administrative 
recognition  that  procedure  by  order  was  the  exclusive 
method  which  the  Commission  deemed  appropriate,  inas¬ 
much  as  Rule  U-l 00(b)  itself  first  appeared  as  part  of 
the  general  revision  of  rules  which  involved  a  drastic  re¬ 
striction,  through  the  exercise  of  its  rule-making  powers, 
of  exemptions  theretofore  granted  by  rule.  Moreover,  Rule 
U-100(b)  merely  serves  notice  that  the  Commission  may 
follow  the  adjudicatory  procedure  with  respect  to  any 
unexecuted  transaction  exempted  by  rule  and  serves  notice 
that  the  Commission  may  in  that  connection  summarily 
suspend  the  exemption  pending  inquiry.  Had  the  Commis¬ 
sion  followed  the  Rule  U-100  procedure  in  this  case  it  might 
well  have  been  confronted  by  objections  of  the  Philadelphia 
Company,  at  least  to  suspension  of  the  exemption  pending 
hearing.40 

In  any  event,  Rule  U-100  (b)  can  neither  withdraw 
the  statutory  authority  to  amend  rules  nor  make  an  exer¬ 
cise  of  that  power  an  adjudication  merely  because  of  a 
challenge  to  the  basis  for  classification  used.  Indeed,  Rule 
U-100 (b)  purports  to  do  no  more  than  provide  a  possible 
procedure  for  action  by  order,  which  may  in  some  instances 
have  the  advantage  of  avoiding  textual  complexity  in  rules 

40  Cf.  Marshall  Field  &  Co .  v.  N£Jt£.,  318  U.S.  253, 255- 
56;  Leebem  v.  United  States ,  124  F.  2d  505,  507. 


32 


published  for  the  general  guidance  of  the  industry.41  Recog¬ 
nition  by  the  Commission  that  such  procedure  may  be  ap¬ 
propriate  in  some  instances  clearly  cannot  require  the 
Commission  to  consider  such  procedure  as  exclusive,  par¬ 
ticularly  as  applied  to  a  rule  under  Section  3(d)  which  au¬ 
thorizes  exemption  only  “by  rules  and  regulations”.  Com¬ 
pare  Sections  2(a)  (3),  2(a)  (4),  3(a),  and  3(b)  which 
authorize  Commission  action  by  rule  or  regulation  or  by 
order. 

5.  In  essence,  petitioner's  argument  that  the  action  of 
the  Commission  was  adjudicatory  appears  to  rest  on  the 
circumstance  that  the  challenged  amendment  to  Rule 
.U-49(c)  presently  removes  the  exemption  only  so  far  as  it 
relates  to  companies  involved  in  the  Pittsburgh  Railways 
reorganization  (PB  15-21).  This  circumstance  affords 
no  legal  or  factual  support  for  petitioner's  contention.  We 
have  shown  in  Point  II  that  the  Commission  did  not  act 
arbitrarily  but  acted  reasonably  in  determining  that  sub¬ 
sidiaries  of  registered  holding  companies  whose  obliga¬ 
tions  are  guaranteed  by  such  holding  companies  should  not 
be  exempt  from  the  Act,  even  though  such  subsidiaries  were 
“non-utility”  operating  companies  subject  to  Chapter  X 
proceedings  in  which  the  Commission  had  entered  an  ap¬ 
pearance.  Assuming,  arguendo ,  that  the  result  of  the 
Commission's  action  was  to  place  a  single  company  in  a 
class  by  itself,  this  would  not  change  what  would  otherwise 
be  rule-making  into  adjudication.  Legislation  by  classes 
frequently  results  in  a  single  unit  being  placed  in  a 
by  itself.  As  has  been  pointed  out  by  the  Supreme  Court 
of  Pennsylvania: 

“Classification  does  not  depend  upon  numbers.  The 
first  man,  Adam,  was  as  distinctly  a  class,  when  the 
breath  of  life  was  breathed  into  him,  as  at  any  subse¬ 
quent  period.”42 

41  Cf.  Seventh  Annual  Report  of  the  Securities  and  Ex¬ 
change  Commission  (1942),  p.  117. 

42  Wheeler  v.  Philadelphia,  77  Pa.  338, 350. 


In  the  instant  case,  however,  there  is  no  contention  that 
a  single  company  has  been  placed  in  a  class  by  itself.  In 
essence  the  Commission  by  its  amendment  reclassified  those 
companies  which  it  determined  under  the  power  granted 
by  Section  3(d)  of  the  Act  should  be  subject  to  the  provi¬ 
sions  of  the  Act,  with  the  immediate  result  that  the  formerly 
exempt  companies  in  the  Pittsburgh  Railways  system  be¬ 
came  subject  to  the  provisions  of  the  Act  to  the  same  extent 
as  almost  all  other  non-utility  subsidiaries.  The  companies 
were  thus  placed  in  a  very  large  group  of  companies  which 
are  non-exempt,  and  they  were  not  separately  classified.43 

Even  with  relation  to  the  “class”  which  the  amendment 
immediately  affects  by  thus  moving  the  class  from  the 
non-exempt  to  the  exempt  classification,  there  is  no  present 
limitation  to  a  single  company.  The  exemption  as  previ¬ 
ously  in  effect  related  not  only  to  subsidiaries  which  are 
the  subject  of  Chapter  X  proceedings  but  also  to  any  sub¬ 
sidiary  thereof.  Despite  petitioners  argument  to  the  con¬ 
trary  (PB  48-49),  the  amendment  in  express  terms  with¬ 
drew  the  exemption  not  only  from  subsidiaries  subject  to 
Chapter  X  proceedings  with  securities  or  obligations  guar¬ 
anteed  or  owned  by  a  registered  holding  company,  but  also 
from  “any  subsidiary  of  such  subsidiary”.44  Hence,  the 

43  Cf.  In  re  Ruan  Street ,  132  Pa.  257,  19  AtL  219,  224, 
where  it  was  held  that : 

“A  law  which  repeals  a  local  law  must  of  necessity 
affect  only  the  locality  in  which  the  local  law  prevailed; 
but  it  is  not,  therefore,  a  local  law  within  the  meaning  of 
the  Constitution.  It  does  not  set  up,  but  it  destroys,  a 
local  system,  and  thereby  extends  the  general  law  over 
the  territory  previously  withdrawn  from  its  operation.” 

44  At  page  48  of  its  brief  petitioner  quoted  the  last  portion 
of  the  amendatory  language  but  omitted  the  following  language 
which  precedes  its  quotation ; 

“Provided  further  that  this  paragraph  shall  be  inappli¬ 
cable  to  any  subsidiary  company  which  is  the  subject  of 
reorganization  proceedings  (or  any  subsidiary  of  such 
subsidiary  company  within  the  meaning  of  Section 
106(13)  of  said  Chapter  X  or  of  Section  2(a)  (8)  of  the 
Public  Utility  Holding  Company  Act)  .  .  .”  (Emphasis 
supplied.) 
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amendment  removed  the  exemption  not  only  from  the  Pitts¬ 
burgh  Railways  Company  but  also  from  its  41  subsidiaries, 
or  a  total  of  42  “persons”  within  the  meaning  of  Sections 
3(d)  and  20(c)  of  the  Act. 

The  circumstance  that  these  42  persons  are  affiliated, 
are  part  of  the  same  holding  company  system  and  are  con¬ 
cerned  with  a  single  reorganization  proceeding,  does  not 
prevent  them  from  being  a  class;  nor,  assuming,  of  course, 
the  reasonableness  of  the  classification,  does  a  class  cease 
to  be  a  class  merely  because  it  may  be  characterized  as 
relating  to  a  “single  situation.” 45  For  that  reason  we  be¬ 
lieve  it  wholly  irrelevant  to  determine  whether  or  not  the 
limitation  in  the  proviso  to  Rule  U-49(c)  introduced  by 
the  disputed  amendment  may  or  may  not  operate  in  the 
future  to  exclude  from  the  exemption  otherwise  afforded  by 
the  rule  non-utility  subsidiary  companies  other  than  those 
presently  affected  and  concerned  with  the  Pittsburgh  Rail¬ 
ways  Company.  In  any  event,  we  believe  that  the  informa¬ 
tion  previously  supplied  to  the  Court  on  this  point  demon¬ 
strates  the  contrary  of  petitioners  assertion  that  the 
amendatory  proviso  cannot  have  future  effect  applicable  to 
other  companies  (A  299a-304a,  317a-321a).4fi  Part  of  peti- 

45  Section  3(d)  authorizes  the  exemption  of  “any  speci¬ 
fied  class  or  classes  of  persons”  (emphasis  supplied),  and 
Section  20(c)  similarly  refers  to  classification  of  “persons.” 
A  peraon  is  defined  in  Section  2(a)  (1)  of  the  Act  as  “an 
individual  or  company”  and  no  reference  is  there  made  to  a 
“system”  or  a  “situation”. 

46  In  view  of  the  statement  in  petitioner’s  brief  that  it 
knows  “of  no  instance  in  which  a  petition  for  reorganization 
has  been  filed  for  a  subsidiary  of  a  registered  holding  company, 
where  the  subsidiary  is  the  subject  of  proceedings  before  the 
Commission  under  Section  11  of  the  Holding  Company  Act” 
(PB  20) ,  we  call  attention  to  North  American  Gas  &  Electric 
Co.  et  aLy  12  SJE.C.  750,  752-753,  755,  wherein  it  appears  that 
Washington  Gas  and  Electric  Company,  while  a  registered 
holding  company  and  a  subsidiary  of  a  registered  holding  com¬ 
pany,  went  into  a  voluntary  reorganization  under  Chapter  X 
when  it  was  the  subject  of  Section  11  (b)  proceedings  before 
this  Commission. 
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turner's  argument  in  this  connection  is  predicated  upon  the 
self-liquidating  character  of  the  Commission's  function, 
and  the  probability  that  the  carrying  out  of  the  Section  11 
program  will  remove  from  the  Act  and  the  Commission's 
jurisdiction  situations  to  which  the  amendatory  proviso 
might  otherwise  apply  (PB  21).  But  we  submit  that  the 
possibility  that  the  Commission  may  accomplish  its  statu¬ 
tory  task  in  connection  with  other  holding  company  systems 
is  not  a  reason  for  imposing  procedural  handicaps,  not 
otherwise  required,  in  connection  with  its  efforts  to  accom¬ 
plish  its  responsibilities  with  respect  to  the  Standard  Gas- 
Philadelphia  Company  holding  company  system. 

6.  Petitioner  also  contends  that  the  Commission's  ac¬ 
tion  is  not  rule  making  because  it  has  no  future  effect 
(PB  16).  The  amendment,  however,  looks  solely  to  the 
future.  In  view  of  the  fact  that  the  regulatory  scheme  of 
the  Holding  Company  Act  is  to  subject  transactions  to  Com¬ 
mission  approval,  rather  than  absolutely  forbid  them,  the 
amendment  has  no  immediate  effect  whatsoever  (see  p.  8, 
supra) .  It  merely  requires  that  as  to  unexecuted  trans¬ 
actions  Commission  approval  be  obtained,  to  the  extent  that 
the  Act  would  require  in  the  absence  of  exemption.  We 
note  that  Congress,  in  enacting  the  Act,  made  no  exception 
as  to  unexecuted  transactions  which  may  have  been  in 
progress  at  the  effective  date  of  the  Act,  and  indeed  required 
that  structures  already  in  existence  should  be  changed. 
The  validity  of  the  Act  has  been  established  beyond  ques¬ 
tion.47 

7.  In  setting  forth  the  reasons  why  the  Commission's 
action  was  rule  making  within  the  meaning  of  the  Holding 
Company  Act  we  have  necessarily  shown  that  the  Com¬ 
mission’s  action  came  within  the  broad  definition  of  rule 
making  under  the  Administrative  Procedure  Act,  which 

47  Electric  Bond  &  Share  Co.  v.  Securities  and  Exchange 
Commission,  303  U.S.  419;  North  American  Co.  v.  Securities 
and  Exchange  Commission ,  327  U.S.  686;  American  Power  & 
Light  Co.  v.  Securities  and  Exchange  Commission,  329  U.S.  90. 
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specifically  includes  in  its  definition  of  “rule”  actions  which 
may  have  only  “particular  applicability”  (Cf.  PB  25-28). 
That  Act  does  not  require  that  the  provisions  of  Sections 
7  and  8  be  applicable  to  rules  except  as  to  such  rules  as 
“are  required  by  statute  to  be  made  on  the  record  after 
opportunity  for  an  agency  hearing.”  Administrative  Pro¬ 
cedure  Act,  Section  4(b).  There  is  no  such  requirement  for 
rules  under  Section  3(d)  of  the  Holding  Company  Act.  In 
any  event,  Sections  7  and  8  of  the  Administrative  Proce¬ 
dure  Act  would  not  be  applicable  to  this  proceeding  since 
those  sections  concededly  did  not  become  effective  until 
December  11, 1946  (PB  25) .  Although  petitioner  contends 
that  “the  instant  proceeding”  was  not  undertaken  until  the 
date  of  the  oral  argument  (PB  25),  December  20,  1946, 
Section  12  of  the  Administrative  Procedure  Act  makes  clear 
that  the  proceeding  was  instituted  by  the  notice  of  proposed 
rule  making,  which  was  published  in  the  Federal  Register 
on  November  25,  1946  (A  10a).  The  Senate  and  House 
Reports  provide  in  identical  language: 

!  “The  word  ‘initiated’  in  the  final  clause  of  the  section 
means  a  proceeding  formally  begun  as  by  the  issuance 
of  a  complaint  by  the  agency  (irrespective  of  prior 
charges  or  investigations)  or  of  notice  of  a  rule-making 
hearing.  As  to  new  cases,  the  effective  dates  provided 
in  section  12  are  deferred  longer  so  far  as  sections  7 
and  8  are  concerned  in  order  to  afford  agencies  ample 
time  to  prepare  and  make  any  adjustments  required  in 
their  procedures.” 48 

*  *  * 

Since,  as  we  have  demonstrated,  the  assertion  by  the 
Commission  of  jurisdiction  over  a  class  of  companies  it 
had  formerly  permitted  to  remain  exempt  from  most  of 
the  provisions  of  the  Act  was  reasonable  (Point  I,  supra) 
and  was  in  the  proper  exercise  of  the  Commission’s  rule- 
making  power  as  to  which  all  procedural  requisites  were 
concededly  fulfilled,  we  submit  that  this  Court  must  uphold 
the  validity  of  the  rule  as  amended. 

48  Senate  Doc.  No.  248,  79th  Cong.,  2d  Sess.  (1946)  pp. 
216,  281. 
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III.  The  Commission  Afforded  Petitioner  the  Equiva- 
lant  of  Adjudicatory  Procedures. 

The  Public  Utility  Holding  Company  provides  that 
rules  and  regulations  shall  be  effective  upon  publication  in 
the  manner  prescribed  by  the  Commission  (Section  20  (c) ) . 
If,  as  urged  above,  the  Commission’s  action  was  rule  mak¬ 
ing,  petitioner  concedes  that  appropriate  rule-making  pro¬ 
cedures  were  followed.  It  is  provided  in  the  same  subsection 
that  “orders”  of  the  Commission  under  the  Act  shall  be 
issued  “only  after  opportunity  for  hearing.”49  This  re¬ 
quirement  for  notice  and  opportunity  for  hearing  is  in 
accordance  with  general  rules  of  administrative  law  (see 
cases  cited  below)  which  are  codified  in  the  Administrative 
Procedure  Act  (Sections  5(b)  and  7) .  Even  if  procedural 
standards  for  adjudication  should  be  considered  appropri¬ 
ate  (a  point  we  do  not  concede) ,  the  notice  and  opportunity 
for  hearing  and  other  procedures  followed  in  this  case  com¬ 
plied  with  such  standards. 

Petitioner  was  given  full  and  specific  notice.  Notice 
of  proposed  administrative  action  simply  requires  that  in¬ 
terested  persons  be  advised  of  the  general  character  of 
action  contemplated,  so  that  they  may  be  prepared  to  offer 
evidence  and  be  heard  with  respect  thereto.  N .  L.  R.  B.  v. 
Mdckay  Radio  &  Telegraph  Co.,  304  U.S.  333,  350;  Mis¬ 
souri  ex  rel.  Horwitz  v.  North,  271  U.S.  40,  42;  Torres  v. 
Lothrop,  Luce  &  Co.,  231  U.S.  171,  177;  Smith  et  aJL  v. 
Hitchcock,  226  U.S.  53,  60-61;  Pike  v.  Walker,  121  F.  2d 
37,  40,  73  App.  D.  C.  289,  cert,  denied  314  U.S.  625;  Con¬ 
sumers  Power  Co.  v.  N.  L.  R.  B.,  113  F.  2d  38, 42-43  ( C.C.A. 
6) ;  and  see  Morgan  v.  United  States,  304  U.S.  1, 18-19.  In 
the  present  case,  the  notice  itself  set  forth  the  exact  terms 

49  Other  sections  of  the  Act  dealing  with  orders  similarly 
provide  for  “notice  and  opportunity  for  hearing”  (see,  for 
example.  Sections  2(a)(7)(B),  2(a)(8)(B),  2(a)  (11)  (D), 
2(b),  3(c),  10(d),  11(b)  (1),  11(b)  (2),  and  11(e)). 
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of  the  proposed  amendment  and  stated  briefly  the  reasons 
why  such  an  amendment  was  being  considered.  It  referred 
to  the  Commission’s  experience  under  Rule  U-49(c)  as 
then  in  force,  and  pointed  out  the  effect  of  the  proposed 
amendment  (A  8a-9a).  In  addition,  in  response  to  a  re¬ 
quest  by  petitioner  for  more  specific  information  as  to  the 
factual  basis  upon  which  the  proposal  to  adopt  the  pro¬ 
posed  amendment  was  predicated,  the  Secretary  of  the 
Commission  advised  petitioner  as  to  certain  specific  facts 
considered  by  the  Commission  and  referred  in  particular 
to  a  detailed  notice  issued  in  the  related  proceeding  insti¬ 
tuted  under  Section  11(b)  concerning  Philadelphia  Com¬ 
pany  and  its  subsidiaries  and  published  in  Holding  Com¬ 
pany  Act  Release  No.  7025  (subsequently  published  in  due 
course  in  Federal  Register,  voL  11,  No.  242,  pages  14293 
to  14301,  December  13, 1946,  as  Federal  Register  Document 
No.  46-21446)  (A  27a-28a,  34a).  The  petitioner  was  also 
specifically  apprised,  in  answer  to  its  inquiry,  that  the  pri¬ 
mary  impact  of  the  proposed  amendment  was  on  its  sub¬ 
sidiary  companies  concerned  with  the  Pittsburgh  Railways 
reorganization. 

The  Commission’s  notice  was  issued  on  November  21, 
1946;  was  published  as  a  release  under  the  Holding  Com¬ 
pany  Act  on  November  25, 1946;  was  mailed  to  the  mailing 
list  for  Holding  Company  Act  releases  (A  11a) ;  and  was 
also  published  in  due  course  in  the  Federal  Register  on 
November  28,  1946.  A  copy  of  the  notice  was  served  indi¬ 
vidually  on  Philadelphia  Company  and  was  received  by  that 
company  on  November  25,  1946.  The  notice  invited  the 
submission  of  data,  views  and  comments  on  or  before  De¬ 
cember  9, 1946,  and  stated  that  opportunity  for  oral  argu¬ 
ment  before  the  Commission  would  be  afforded  on  Decem¬ 
ber  16,  1946.  Subsequently,  at  the  request  of  petitioner, 
an  extension  of  time  for  the  submission  of  data,  views  and 
comments  was  granted  for  an  additional  week  and  the 
oral  argument  was  postponed  four  days.  The  time  allowed 
was  clearly  sufficient.  See  Section  8  of  the  Federal  Register 
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Act  (44  U.S.C.  308)  which  provides  that,  in  the  absence 
of  specific  statutory  requirements,  a  15-day  notice  is  speci¬ 
fied  ‘‘without  prejudice,  however,  to  the  effectiveness  of  any 
notice  of  less  than  fifteen  days  where  such  shorter  period 
is  reasonable.”  (A  10a,  12a,  25a) 

The  notice  issued  in  the  Section  11  (b)  proceeding  con¬ 
cerning  petitioner  and  its  subsidiaries,  which  was  referred 
to  in  the  letter  of  the  Secretary  of  the  Commission  to  peti¬ 
tioner,  contained  allegations  of  fact  based  largely  upon 
material  filed  by  petitioner  itself  with  the  Commission  in 
accordance  with  the  requirements  of  the  Holding  Company 
Act  (on  Forms  U5B  and  U5S) ;  it  also  referred  to  certain 
facts  well  known  to  petitioner  concerning  the  reorganiza¬ 
tion  proceedings  of  Pittsburgh  Railways  Company.  Peti¬ 
tioner  had  full  opportunity  to  controvert  any  factual  alle¬ 
gations  in  that  notice  which  it  might  deem  material  to  the 
proceeding  on  the  proposed  amendment  to  Rule  U-49(c), 
since  it  was  received  by  petitioner  a  full  week  before  the 
submission  of  its  written  objections  (A  29a) .  Having  failed 
to  do  so,  petitioner  cannot  complain  of  the  fact  that  the 
statements  there  made  were  considered  by  the  Commis¬ 
sion.50  Petitioner’s  detailed  statement  of  objections  to  the 
proposed  rule  shows  on  its  face  a  complete  understanding 
of  the  subject  matter  involved  (A  35a-42a). 

50  In  petitioner's  brief  (PB  30)  the  statement  is  made  that 
in  an  answer  filed  in  the  Section  11(b)  proceeding  after 
oral  argument  on  the  proposed  rule  amendment,  many  factual 
averments  were  controverted.  Examination  of  the  answer  in 
that  proceeding,  which  is  a  matter  of  public  record,  indicates 
that  the  points  of  controversy  as  to  facts  relating  to  this  pro¬ 
ceeding  were  of  a  very  minor  character,  concerning  such 
matters  as  changes  in  figures  resulting  from  more  recent  in¬ 
formation  being  available  to  petitioner  (Commission  File  Nos. 
59-9  and  59-88) .  These  minor  differences  were  accepted  by  the 
Commission’s  staff  and  have  not  been  controverted  in  the 
Section  11(b)  proceeding.  None  of  the  facts  so  controverted 
were  referred  to  or  relied  upon  in  the  memorandum  of  views 
herein,  and  clearly  were  not  of  any  significance  with  respect  to 
the  issues  concerning  the  amendment  to  the  rule. 
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Not  only  was  the  notice  given  petitioner  fully  adequate 
so  that  it  cannot  now  claim  any  element  of  surprise,  but 
also  petitioner  was  given  full  opportunity  to  be  heard. 
Petitioner,  as  we  have  seen,  was  given  opportunity  to  submit 
data,  views  and  comments  in  writing,  and,  at  petitioner’s 
request,  was  permitted  to  make  oral  argument  before  the 
Commission  (A  12a,  78a-96a).  Petitioner  was  also  per¬ 
mitted  to  submit  an  offer  of  proof.  In  the  Commission’s 
memorandum  of  views  accompanying  the  adoption  of  the 
amendment,  the  Commission  assumed  the  accuracy  of 
the  underlying  facts  in  the  petitioner’s  comments  concern¬ 
ing  pending  proceedings  before  the  Pennsylvania  Public 
Utility  Commission.  The  Commission  pointed  out  that  any 
additional  facts  proposed  to  be  adduced  in  the  offer  of 
proof  were  irrelevant,  and  that  the  offer  of  proof  failed  to 
specify  the  type  of  evidence  desired  to  be  introduced.  Ac¬ 
cordingly,  the  Commission  decided  that  there  was  no  occa¬ 
sion  for  the  submission  of  evidence  by  petitioner.  (A  113a- 
115a) 

!  An  examination  of  the  offer  of  proof  by  petitioner 
shows  clearly  that  it  sought  to  introduce  no  evidence  of 
any  specific  facts  which  were  not  fully  considered  by  the 
Commission  as  shown  by  the  memorandum  adopted  in  con¬ 
nection  with  the  amendment  to  the  rule.  Obviously,  no 
useful  purpose  would  have  been  served  in  receiving  evi¬ 
dence  as  to  facts  which  were  alleged  in  the  papers  before 
the  Commission  and  were  not  controverted  in  any  respect. 
Although  petitioner  may  very  properly  differ  with  the  con¬ 
clusions  arrived  at  by  the  Commission,  petitioner  has  at  no 
time  pointed  to  any  pertinent  facts  which  were  not  con¬ 
sidered  by  the  Commission,  and  has  never  controverted  any 
material  facts  relied  upon  by  the  Commission  in  its  decision. 
The  relevance  of  what  petitioner  offered  to  prove  must  be 
evaluated  in  the  light  of  the  discretionary  issue  posed  by 
Section  3(d).  See  p.  12,  supra. 

Petitioner  has  claimed  in  its  brief  that  the  Commission 
failed  to  keep  a  proper  record  of  the  proceedings  and  in 
other  respects  did  not  comply  with  the  Administrative  Pro- 
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cedure  Act  (PB  25-29) .  We  have  seen  that  full  and  ample 
notice  was  given  and  opportunity  for  hearing  afforded.  A 
record  was  made  of  the  proceedings  had  in  this  matter, 
which  record  was  clearly  appropriate  and  adequate  con¬ 
sidering  the  nature  of  the  subject  matter  and  the  lack  of 
substantial  controversy  as  to  any  material  facts.  As  to  pe¬ 
titioner’s  complaint  that  the  notice  referred  to  in  the  letter 
to  it  of  the  Commission’s  secretary  (p.  38,  supra)  was  not 
certified  as  such  in  the  docket  containing  the  rule  amend¬ 
ment  proceedings  (PB  30) ,  the  inclusion  of  such  notice  was 
unnecessary  since  the  whole  matter  is  of  record  in  the  re¬ 
lated  Section  11(b)  proceeding,  and  that  notice  is  a  public 
document,  duly  published  in  the  Federal  Register,  of  which 
both  the  Commission  and  the  courts  may  take  administra¬ 
tive  or  judicial  notice.  Petitioner  has  not  requested  the 
Commission  to  certify  the  document  to  the  court  Commis¬ 
sion  counsel  have  no  objection  to  having  this  done  if 
requested. 

As  the  certificate  of  transcript  filed  with  the  Court 
by  the  Commission  pointed  out,  the  Commission  did  not 
consider  its  action  as  adjudicatory  and  did  not  attempt  to 
make  the  type  of  “record”  it  customarily  uses  in  connection 
with  adjudications  (PB  29).  As  we  have  seen,  however, 
the  Commission,  as  a  matter  of  discretion,  afforded  much 
more  than  the  minimum  procedures  prescribed  for  rule 
making,  with  the  result  that  petitioner  received  all  the  safe¬ 
guards  required  to  be  given  in  an  adjudicatory  proceeding. 
Even  if  this  Court  should  be  persuaded  that  the  action  of 
the  Commission  was  an  adjudication,  the  fact  that  the  Com¬ 
mission  might  have  conducted  the  proceedings  differently 
had  it  so  considered  the  nature  of  its  action  is  of  no  relevance 
so  long  as  petitioner  can  show  no  prejudice  from  the  proce¬ 
dures  that  were  used. 

Petitioner  attempts  to  make  much  of  the  contention 
that  the  “burden  of  proof”  was  on  the  Commission  and  that 
the  failure  of  the  Commission  to  introduce  evidence  ipso 
facto  serves  to  invalidate  its  action  (PB  31) .  If  it  were  at 


42 


all  relevant  we  would  challenge,  and  we  believe  we  could 
successfully  challenge,  petitioner's  assumption  that  the  bur¬ 
den  of  proof  rests  upon  the  Commission,  since  petitioner  is 
in  effect  seeking  at  this  time  an  exemption  from  applicable 
requirements  of  Section  11(f)  and  the  burden  of  proof  is 
always  on  one  seeking  exemption  to  show  facts  and  reasons 
Justifying  the  requested  exemption-®1  But  the  assumption 
and  the  contention  based  upon  it  are  both  wholly  irrelevant. 
Burdens  of  proof  are  relevant  only  in  determining  disputed 
issues  of  fact  and  here,  as  we  have  seen,  there  was  no  dispute 
as  to  the  facts.  In  so  far  as  the  contention  is  to  be  con¬ 
strued  as  asserting  that  the  Commission  had  the  burden  of 
offering  as  evidence  and  proving  before  its  own  trial  exam¬ 
iner  its  judgment  that  on  the  basis  of  the  undisputed  facta 
the  public  interest  required  that  the  exemption  be  termi¬ 
nated,  it  is  not  only  wholly  inconsistent  with  United  States 
v.  Bush  &  Co.,  cited  at  page  7,  supra,  but  is  a  manifest 
absurdity.  The  responsibility  of  the  Commission  is,  at 
most,  to  show  that  its  judgment  reasonably  finds  support 
in  the  evidence  or,  as  here,  in  the  undisputed  facts.  That  it 
has  done.  In  any  event  the  notice  setting  forth  the  grounds 
on  which  the  proceeding  was  instituted  clearly  established 
a  prima  fade  case  as  to  the  appropriateness  of  terminating 

51  The  situation  is  comparable  to  that  which  would  have 
existed  had  the  Commission,  instead  of  providing  as  it  did  in 
Rule  U-49(c)  for  exemptions  of  a  specialized  class,  created  a 
procedure  by  which  exemptions  might  have  been  granted  upon 
application  supported  by  a  proper  showing.  Such  a  procedure 
would  be  somewhat  comparable  to  that  followed  in  applications 
for  exemption  under  Section  6(b)  of  certain  security  issues,  of 
applications  for  exemption  under  Section  3(a),  or  of  applica¬ 
tions  for  declarations  as  to  status  under  Section  2(a)  (8). 
Certainly  no  more  favorable  procedure  should  be  accorded  to 
petitioner  here  than  is  required  of  an  applicant  under  Section 
2(a)  (8)  of  the  Act  where  the  statute  provides  that  it  shall  be 
declared  not  to  be  a  subsidiary  if  there  is  no  control  or  con¬ 
trolling  influence  by  a  holding  company.  In  this  connection,  see 
Public  Service  Corporation  of  New  Jersey  v.  SJ2.C .,  129  F.  2d 
899,  902,  certiorari  denied  317  U-S.  691,  which  holds  that  in 
such  a  case  the  burden  of  proof  is  on  the  applicant. 
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the  exemption  in  the  public  interest;  the  petitioner  failed 
utterly  to  offer  either  to  the  Commission  or  to  this  Court 
any  facts  or  arguments  sufficient  to  meet  such  prima  fade 
case,  and  the  memorandum  of  the  Commission  setting  forth 
the  reasons  for  its  action  stands  without  any  actual  sub¬ 
stantive  challenge. 

CONCLUSION 

The  action  of  the  Commission  in  amending  its  Rule 
U-49(c)  should  be  affirmed. 

Respectfully  submitted, 

Roger  S.  Foster, 

Solicitor, 

David  Ferber, 

-  Special  Counsel, 

Paul  S.  Davis, 

Special  Counsel, 

Public  Utilities  Division, 

Howard  S.  Guttmann, 

Attorneys  for  the  Securities 
and  Exchange  Commission, 

18th  and  Locust  Streets, 
Philadelphia  3,  Pa. 


December,  1947 


REPLY  BRIEF  FOR  PETITIONER  ON 


In  The 


United  States  Court  of  Appeals 

For  the  District  of  Columbia 


PHILADELPHIA  COMPANYj  Petitioner, 

v. 

SECURITIES  AND  EXCHANGE  COMMISSION, 

Respondent, 

CITY  OF  PITTSBURGH,  Intervenor. 


Petition  to  Review  Order  of  Securities  and  Exchange 
Commission  Amending  Commission’s  Rule  U-49  (c) . 

CtmofAppet^  ! 

the  &3trrotifCMumtM 

Madd  ~  Thomas  J.  Munsch,  Jr., 

APR<  1948  C.  Elmer  Bown, 

j  Philip  A.  Fleger, 

435  Sixth  Avenue, 

CL^  Pittsburgh,  Pennsylvania, 

Counsel  for  Petitioner. 
Of  Counsel :  i 

Ellsworth  C.  Alvord,  i 

Floyd  F.  Toomey,  i 

1200  18th  Street,  N.W.,  I 

Washington,  D.  C. 


SMITH  BROS.  CO.  INC.,  LAW  PRINTS*!,  4B4-48S  BOULEVARD  OF  ALLIES,  PITTSBUROH,  PA. 


In  The 

United  States  Court  of  Appeals 

For  the  District  of  Columbia 


NO.  9513. 


PHILADELPHIA  COMPANY,  Petitioner, 

v. 

SECURITIES  AND  EXCHANGE  COMMISSION, 

Respondent, 

CITY  OF  PITTSBURGH,  Intervenor. 


Petition  to  Review  Order  of  Securities  and  Exchange 
Commission  Amending  Commission’s  Rule  U-49  (c) . 


REPLY  BRIEF  FOR  PETITIONER  ON  MERITS 


TABLE  OF  CONTENTS 

PAGE 


Supplement  to  Statement  of  Case .  1 

Argument  .  3 

Introduction  .  3 


L  The  Commission's  action  is  predicated  upon 
facts  which  would  have  been  controverted 
by  the  Petitioner  if  opportunity  for  con¬ 


troversy  had  been  presented .  4 

IL  The  Commission's  action  did  not  have  a  ra¬ 
tional  administrative  purpose .  9 

HI.  Miscellaneous  Points .  14 

1.  Lack  of  power  to  consolidate  Section 

11(b)  and  11  ( f )  proceedings .  14 

2.  Inability  of  corporation  to  become 

debtor  under  Chapter  X  while  11(b) 
proceedings  are  pending .  14 


3.  Consideration  of  underliers  as  unit  or 

as  group  for  reorganization  purposes . .  15 

4.  Explanation  of  difference  in  statements 

of  number  of  publicly-controlled  under¬ 
liers  .  15 


H 


Table  of  Authorities. 


TABLE  OF  AUTHORITIES 


Cases 

Engineers  Public  Service  Company,  In  re, 
2d  ....  ( C.C.A.  3d,  1948) . 


PAGE 


F. 

.12, 13 


Midland  United  Co.,  In  re,  58  F.  Supp.  667  (D.  Del. 
1944),  app.  dism.  141  F.  2d  692  (C.C.A.  3d, 
1944)  . 12,13 


North  American  Gas  and  Electric  Company,  12 
S.E.C.  750  (1943)  . 14,15 

North  American  Gas  and  Electric  Company,  Hold¬ 
ing  Company  Act  Release  4727  .  15 

Philadelphia  Company,  Holding  Company  Act  Re¬ 
lease  7025,  (Dec.  5,  1946) . 4,  5,  6,  9 

Pittsburgh  Railways  Co.,  In  re,  155  F.  2d  477 
(C.C.A.  3d,  1946)  . 8,15,16 

Pittsburgh  Railways  Co.,  In  re,  164  F.  2d  488 

(C.C.A.  3d,  1947)  . 1 

Securities  and  Exchange  Commission  v.  Chenery 
i  Corporation,  318  U.S.  80,  87  L.  ed.  626  (1943) .  13 

Securities  and  Exchange  Commission  v.  Chenery 


Corporation, - U.S . 92  L.  ed.  (Adv.) 

1  (1947)  .  10 

Securities  and  Exchange  Commission  v.  Phila¬ 
delphia  Co., - U.S . 92  L.  ed.  (Adv.)  351 

(1948)  .  2 


* 

Table  of  Authorities.  iii 

Statutes 

PAGE 

Bankruptcy  Act,  Chapter  X,  June  22,  1938,  c.  575, 

52  Stat.  883,  11  U.S.C.A.  501  et  seq . 11, 14, 15 

Section  179,  11  U.S.C.A.  579 .  12 

Section  203,  11  U.S.C.A.  603 .  12 

Public  Utility  Holding  Company  Act  of  1935, 
August  26,  1935,  c.  687,  49  Stat.  803,  15 
U.S.C.A.  79(a)  et  seq. 

Section  2(a)  (8)  .  16 

Section  11(b)  . . 4, 11, 14 

Section  11(e)  .  13 

Section  11(f)  . 11,12,14 


SUPPLEMENT  TO  STATEMENT  OF  CASE. 

For  the  convenience  of  the  Court,  we  desire  to  record 
the  developments  which  have  taken  place  in  this  case 
since  Petitioner’s  Brief  on  the  Merits  was  filed  on  No¬ 
vember  26,  1947. 

As  this  Court  has  been  advised  (R.  241  a,  249  a, 
257 a),  the  Reorganization  Court  (Western  District  of 
Pennsylvania)  on  October  21,  1947,  ordered  plan  hear¬ 
ings  to  be  held  before  it  on  the  Plan  of  Reorganization 
for  Pittsburgh  Railways  Company  and  the  underlier 
companies.  On  the  same  date,  October  21, 1947,  the  Re¬ 
organization  Court,  by  separate  order,  directed  that  con¬ 
currently  with  the  plan  hearings  there  be  held  hearings 
on  the  claims  of  Philadelphia  Company  and  its  subsidi¬ 
aries  against  Pittsburgh  Railways  Company  and  the  un¬ 
derlier  companies.  These  hearings  were  originally 
scheduled  to  commence  before  a  Special  Master  on  No¬ 
vember  12,  1947.  A  stockholders’  committee,  whose 
position  was  supported  by  the  Securities  and  Exchange 
Commission,  appealed  to  the  Circuit  Court  of  Appeals 
for  the  Third  Circuit  from  the  Reorganization  Court’s 
orders  of  October  21, 1947,  and  obtained  a  stay  of  those 
orders  (without  notice  to  Philadelphia  Company)  pend¬ 
ing  the  disposition  of  the  appeal.  The  Third  Circuit, 
after  oral  argument  on  typewritten  briefs,  dissolved  its 
stay  and  affirmed  the  orders  of  the  Reorganization 
Court.  Re  Pittsburgh  Railways  Company ,  164  F.  2d 
488,  November  26,  1947. 

Hearings  pursuant  to  the  Reorganization  Court’s 
orders  of  October  21  were  accordingly  commenced  be¬ 
fore  a  Special  Master  on  December  1, 1947.  These  hear¬ 
ings  are  still  in  progress. 
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Supplement  to  Statement  of  Case . 


On  November  26, 1947,  the  Commission  presented  to 
Chief  Justice  Vinson  of  the  Supreme  Court  of  the  United 
States  a  motion  for  modification  of  the  stay  entered  by 
this  Court  on  October  8,  1947,  (R.  231  a),  pending  the 
Commission's  application  for  certiorari.  After  oral  ar¬ 
gument  in  chambers,  this  motion  was  denied  by  the  Chief 
Justice  on  the  same  day. 

On  December  22,  1947,  the  Commission  filed  in  the 
Supreme  Court  of  the  United  States  a  petition  for  a 
writ  of  certiorari  to  review  the  Orders  of  this  Court  en¬ 
tered  October  8,  1947,  and  November  4,  1947  (R.  231  a, 
290  a)  granting  and  refusing  to  modify  this  Court’s  stay 
of  the  Commission’s  Order  amending  Rule  U-49  ( c ) ,  here 
under  review.  The  record  in  this  case  having  been  trans¬ 
mitted  by  this  Court  to  the  Supreme  Court  of  the  United 
States,  that  Court  on  February  2, 1948,  denied  the  Com¬ 
mission’s  petition  for  certiorari  {Securities  and  Ex¬ 
change  Commission  v.  Philadelphia  Co., _ U.S . ; 

92  L.  ed.  (Adv.)  351). 

The  Commission  then  filed  in  this  Court  a  Motion, 
dated  February  5, 1948,  for  a  calendar  preference  to  ex¬ 
pedite  review  in  this  case.  This  motion,  unopposed,  was 
denied  by  this  Court  on  February  24,  1948. 
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ARGUMENT. 

The  Commission  urges  “two  alternative  bases”  for 
sustaining  its  action  (CB  6)1:  “first,  as  a  duly  pub¬ 
lished  amendment  to  a  rule  promulgated  in  accordance 
with  applicable  procedures  for  rule  making,  and  second, 
as  meeting  the  procedural  requirements  for  an  adjudica¬ 
tory  order  in  that  ‘opportunity  for  hearing’  was  accorded 
and  no  issue  was  tendered  which  required  the  taking  of 
evidence”. 

The  Commission  would  sustain  the  first  point  by 
asserting  that  its  action  had  a  rational  administrative 
purpose  (CB  8,  et  seq.)  and  would  sustain  the  second 
point  on  the  ground  that  the  Commission  has  in  effect 
accepted  the  facts  relied  upon  by  the  Petitioner  (CB  37) . 
The  Commission’s  position  on  the  second  point  amounts 
in  subsance  to  an  assertion  that  adjudicatory  procedures 
were  unnecessary  because  the  case  was  submitted  to 
the  Commission  on  an  agreed  statement  of  facts. 

We  take  issue  with  both  of  these  assertions  by  the 
Commission.  For  convenience  of  presentation  we  shall 
consider  them  in  reverse  order,  pointing  out,  first,  the 
controversial  issues  of  fact  which  are  involved,  (infra, 
p.  4,  et  seq. )  and  second,  the  absence  of  rational  basis  for 
the  Commission’s  action  (infra,  p.  9,  et  seq.) 


1.  The  abbreviation  “CB”  is  used  to  refer  to  the  Commission’s 
Brief  on  the  Merits.  The  numerals  following  the  abbreviation  refer  to 
pages. 
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Argument. 


I.  The  Commission’s  Action  Is  Predicated  Upon  Facts 
Which  Would  Have  Been  Controverted  by  the  Peti¬ 
tioner  if  Opportunity  for  Controversy  Had  Been 
Presented. 

The  Notice  of  the  Commission’s  proposed  rule-mak¬ 
ing  was  extremely  brief  and  could  not  be  called  a  state¬ 
ment  of  facts  (R.  7  a).  The  Commission  attempts  to 
obviate  this  deficiency  by  pointing  out  that  the  Peti¬ 
tioner  was  referred  to  a  Notice  (Philadelphia  Company, 
Holding  Company  Act  Release  7025,  Dec.  5,  1946)  in¬ 
stituting  proceedings  under  Section  11(b)  of  the  Holding 
Company  Act  (CB  38,  39).  This  Notice  is  not  in  the 
record  now  before  this  Court,  although  it  is  published  in 
the  Federal  Register.  Petitioner’s  Answer  thereto,  con¬ 
troverting  many  of  the  facts  therein,  is  not  so  published, 
and  is  not  in  the  record  before  this  Court 

The  Commission  asserts  (CB  39)  that  the  Section 
11(b)  Notice  was  “based  largely  upon  material  filed  by 
Petitioner  itself  with  the  Commission”.  It  is  impossible 
for  this  Court,  however,  to  weigh  the  validity  of  the  Com¬ 
mission’s  assertion  in  this  respect,  since  the  extent  to 
which  the  Notice  was  copied  from  material  filed  by  the 
Petitioner  is  not  defined,  nor  is  the  material  from  which 
the  Notice  was  copied  included  in  the  record  before  this 
Court  Moreover,  the  Commission’s  11(b)  Notice  al¬ 
leged  many  inferences  derived  from  statements  of  fact 
many  conclusions  of  law,  and  many  mixed  statements  of 
law  and  fact.  It  was  and  is  impossible  for  Petitioner,  or 
for  this  Court,  to  extract  from  this  mixture  the  facts 
relied  on  by  the  Commission  for  the  purposes  of  the  U-49 
proceeding. 
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More  important,  the  Petitioner  was  unable,  as  of 
the  time  of  the  oral  argument  before  the  Commission  on 
the  proposal  to  amend  Rule  U-49,  to  know  which,  out  of 
the  many  complicated  assertions  in  the  Commission’s 
11(b)  Notice,  would  be  relied  upon  as  the  basis  for  the 
Commission’s  action.  The  11(b)  proceeding  was  entirely 
distinct  from  the  proposal  to  amend  Rule  U-49.  All  of 
the  averments  in  the  11(b)  Notice  were  subject  to 
answer  by  the  Petitioner,  and  answers  were  not  yet  due 
and  were  not  yet  filed  at  the  time  when  oral  argument 
was  heard  on  the  proposed  amendment  to  Rule  U-49. 
Indeed,  even  today  there  has  not  yet  been  any  determina¬ 
tion  by  the  Commission  of  the  factual  issues  raised  by 
the  Commission’s  11(b)(2)  Notice  and  Petitioner’s 
Answer  thereto. 

The  Commission  asserts  (CB  39,  n.  50)  that  the 
factual  controversies  were  “of  a  very  minor  character” 
and  that  “none  of  the  facts  so  controverted  were  referred 
to  or  relied  upon  in  the  Memorandum  of  Views  herein”. 
A  similar  position  was  taken  by  the  Commission  in  its 
Memorandum  of  Views  adopting  its  proposed  rule  in 
which  it  was  stated  (R.  118  a)  that  “none  of  the  facts 
herein  recited  relative  to  that  situation  [the  Pittsburgh 
Railways  group]  are  in  dispute.” 

We  desire  to  urge  emphatically  that  the  only  reason 
why  these  facts  were  not  controverted  in  the  U-49  pro¬ 
ceeding  was  that  the  Petitioner  was  never  afforded  any 
opportunity  to  controvert  them,  as  a  practical  matter. 
The  11(b)  Notice  was  not  released  until  December  6, 
1946,  almost  two  weeks  after  the  U-49  Notice  was  re¬ 
ceived  by  Petitioner  on  November  25  (R.  12  a).  Only 
ten  days  elapsed  between  December  6, 1946,  the  date  of 
the  release  of  the  11(b)  Notice  and  the  time  for  filing 
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Argument. 


statements  of  data,  views  and  comments  in  the  U-49  pro¬ 
ceeding  (December  16;  R.  25  a).  Only  ten  days  elapsed 
between  the  time  when  the  Petitioner  was  advised  in  the 
U-49  proceedings  (on  December  6;  R.  28  a)  that  “the 
facts  concerning  the  corporate  structure  of  this  holding 
company  system  are  more  fully  elaborated”  in  the  Com¬ 
mission’s  11(b)  Notice,  and  the  time  for  filing  statements 
of  data,  views  and  comments  in  the  U-49  proceedings. 
The  Commission’s  references  on  December  6  (R.  28  a) 
and  again  on  December  13  (R.  34  a)  to  the  11(b)  Notice 
were  oblique,  and  did  not  amount  to  a  clear  assertion 
that  the  facts  in  the  11(b)  Notice  would  be  taken  as  true 
unless  denied  in  the  U-49  proceedings.  In  any  event, 
it  was  impossible  for  Petitioner  to  analyze  and  answer 
the  complicated  11(b)  Notice  in  ten  days; 'and  it  is 
clearly  unreasonable  to  expect  that  Petitioner  would  be 
required  to  file  an  answer  in  the  U-49  proceeding  to  a 
pleading  in  the  entirely  separate  11(b)  proceeding,  in 
which  the  time  for  filing  answers  had  not  expired. 

A  very  brief  analysis  of  this  case  will  disclose  that 
the  issues  joined  by  the  Commission  and  the  Petitioner, 
as  stated  in  their  respective  Briefs  now  before  this 
Court,  are  predicated  upon  controversial  issues  of  fact: 

!  1.  The  Commission  asserts  that  there  can  be  no 
showing  of  reliance  on  the  Commission’s  exemption  and 
no  showing  of  expenditures  of  money  in  reliance  on  such 
exemption  (CB  4).  We  have  already  asserted  the  con¬ 
trary  in  Petitioner’s  Brief  on  the  Merits  (pp.  42  to  45;  cf. 
R.  38  a,  39  a) ,  and  we  again  deny  the  Commission’s  as¬ 
sertion.  If  adjudicatory  procedures  had  been  followed, 
the  facts  on  this  issue  would  now  be  in  the  record  and 
this  Court  would  be  in  a  position  to  appraise  the  issues 
thus  joined. 
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2.  The  Commission  asserts  ( CB  8, 11,  38 ;  R.  132  a ) 
that  it  had  “experience”  which  indicated  that  certain 
“situations”  existed  calling  for  a  change  in  its  rules. 
The  Petitioner  denies  that  the  Commission  has  such  ex¬ 
perience  (see  infra ,  p.  9,  et  seq.)  or  that  “situations”  of 
the  type  mentioned  by  the  Commission  were  in  existence. 

3.  The  Commission  asserts  in  its  Memorandum  of 
Views  (R.  120  a)  that  the  guaranties  are  “among  the 
principal  complexities”  in  Petitioner’s  corporate  struc¬ 
ture.  The  Petitioner,  however,  has  denied  that  the  guar¬ 
anties  are  “complexities.” 

4.  In  the  discussion  of  Philadelphia  Company’s 
guaranties  in  the  Commission’s  Memorandum  (R.  120  a, 
121a),  the  Commission  assumes  that  the  rental  pay¬ 
ments  thereunder  are  “disbursed  by  the  lessor  as  divi¬ 
dends”  (R.  120 a),  and  that  the  rental  payments  there¬ 
under  were  “in  amounts  sufficient  to  pay  certain  divi¬ 
dends  on  previously  outstanding  securities  of  the  les¬ 
sors”.  Petitioner  denies  that  the  guaranties  were  in 
substance  a  guaranty  of  dividends,  and  it  tendered  this 
issue  in  its  Answer  to  the  Commission’s  11(b)  Notice. 
If  opportunity  for  presentation  of  evidence  had 
been  afforded,  this  issue  could  have  been  squarely  devel¬ 
oped.  Instead  of  the  Commission’s  vague  assertions 
about  the  guaranties,  their  terms  could  have  been  set 
forth,  and  the  payments  made  thereunder,  as  well  as  the 
extent  to  which  payments  were  disbursed  as  dividends, 
could  have  been  disclosed. 

5.  The  Commission  assumes  that  the  obligations 
of  Philadelphia  Company  as  guarantor  are  beyond  the 
jurisdiction  of  the  Reorganization  Court  (CB  20).  This 
fact,  however,  has  never  been  conceded  by  the  Reor- 
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ganization  Court,  which  has  not  yet  passed  upon  the 
effect  of  the  statement  by  the  Circuit  Court  of  Appeals 
for  the  Third  Circuit  {In  re  Pittsburgh  Railways  Co., 
155  F.  2d  477,  481)  to  the  effect  that: 

“If  it  should  be  found  that  the  guaranteed 
underliers  can  be  included  in  the  reorganization,  it 
seems  to  us  a  very  easy  conclusion  that  the  Phila¬ 
delphia  Company  and  all  its  corporate  relatives, 
which  are  involved  in  the  transportation  of  pas¬ 
sengers  in  the  City  of  Pittsburgh,  can  be  brought 
in  also.”1 

6.  The  Commission  states  (R.  122  a;  see  also  CB 
17,  18)  “that  no  hearings  have  been  held  in  Court  [i.e., 
the  Reorganization  Court]  on  any  phases  of  these  plans” 
[i.e.,  on  the  plans  of  Reorganization  for  Pittsburgh  Rail¬ 
ways].  This  was  controverted  by  the  Petitioner  even 
prior  to  the  issuance  of  the  Commission’s  Memorandum 
of  Views  (R.  91a),  when  Petitioner’s  counsel  asserted 
before  the  Commission  that  the  litigation  on  the  City’s 
Petition  was  in  substance  and  practical  effect  the  be- 
ginning  of  plan  hearings.  By  this  time,  it  is  beyond 
question  that  plan  hearings  are  in  progress  in  the  Reor¬ 
ganization  Court  {supra,  p.  1). 

7.  The  Commission  asserted,  even  prior  to  the 
filing  of  the  Trustee’s  Plan  for  the  Pittsburgh  Railways 
system,  that  the  then  proposed  changes  in  the  Trustee’s 
Plan  of  Reorganization  would  “constitute,  in  effect,  a 
new  plan”  (R.  122  a).  This  assertion  is  controverted 
by  Petitioner  (Petitioner’s  Brief  on  Merits,  p.  50) . 

8.  The  Commission  asserts  that  the  reorganization 
proceedings  of  Pittsburgh  Railways  were  commenced 

1.  Because  of  the  impossibility  of  predicting  the  manner  in  which 
the  question  might  arise  in  the  Reorganization  Court,  Petitioner  makes 
no  representation  as  to  the  position  which  it  might  take  in  that  court 
on  the  question  of  the  scope  of  that  Court’s  jurisdiction  over  Petitioner. 
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“at  the  instance  of  Philadelphia  Company”  (R.  121  a). 
This  is  denied  by  the  Petitioner.  No  similar  averment 
appeared  in  the  Commission’s  11(b)  (2)  Notice,  and  no 
opportunity  for  denial  was  presented  prior  to  the  time 
when  the  averment  appeared  in  the  Commission’s 
Memorandum  of  Views. 

9.  The  Commission’s  brief  would  give  the  impres¬ 
sion  that  the  Standard  Power  and  Light  and  Standard 
Gas  reorganizations  are  being  delayed  by  virtue  of  the 
Pittsburgh  Railways  problems  (CB 14  et  seq.).  The  facts 
supporting  this  assertion  are  not  in  the  record  presently 
before  this  Court  and,  in  any  event,  are  controverted  by 
the  Petitioner.  We  assert  to  the  contrary,  that  Standard 
Power  has  not  yet  been  dissolved  and  the  plan  of  Stand¬ 
ard  Gas  has  not  yet  been  effectuated,  because  of  reasons 
wholly  apart  from  the  Pittsburgh  Railways  reorganiza¬ 
tion. 


n.  The  Commission’s  Action  Did  Not  Have  a  Rational 

Administrative  Purpose.  - 

The  Commission  asserts  a  “special  competence” 
( CB  11, 14 )  to  deal  with  the  Pittsburgh  Railways  plan  of 
reorganization,  and  it  refers  to  the  “9  years  of  unsuc¬ 
cessful  experience  in  the  application  of  the  exemption 
rule  to  the  Pittsburgh  Railways  Company”  (CB  21). 
The  Commission,  in  effect,  argues  that  after  nine  years 
of  “unsuccessful  experience”,  there  is  a  rational  basis 
for  the  Commission’s  insisting  that  the  Reorganization 
Court  admit  its  defeat  and  turn  the  reorganization  over 
to  a  tribunal  having  “special  competence”,  to  wit,  the 
Commission.  This  assertion  (aside  from  the  implied 
affront  to  the  dignity  of  the  Reorganization  Court)  is 
without  basis.  It  rests  upon  the  unfounded  assumption 
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that  the  problems  encountered  by  the  Reorganization 
Court  could  have  been  or  will  be  avoided  by  the  Com¬ 
mission.  We  submit  that  this  is  not  true;  that  the 
Commission  has  no  special  competence  or  experience, 
and  that  the  problems  encountered  by  the  Reorganiza¬ 
tion  Court  have  been  due  to  the  inherent  complexities 
of  the  case. 

The  Commission’s  assertion  of  its  own  special  com¬ 
petence,  if  valid,  must  be  based  upon  the  Com  mission’s 
experience.  Yet  the  Commission’s  experience,  as  ap¬ 
plied  to  this  situation,  is  non-existent,  because  the  facts 
presented  by  Pittsburgh  Railways  Company,  sure,  by  the 
Commission’s  own  admission,  unique.  We  submit  that 
the  Commission  cannot  possibly  have  a  special  com¬ 
petence  with  respect  to  a  fact  situation  with  the  like  of 
which  it  has  never  dealt.1  At  most  the  Commission’s 
experience  is  a  vicarious  experience  derived  from  what¬ 
ever  contact  the  Commission  may  have  had  with  the 
proceedings  in  the  Reorganization  Court  in  this  very 
case.  The  Commission,  in  these  circumstances,  cannot 
be  said  to  be  more  competent  than  the  Reorganization 
Court. 

The  Commission  argues  that  it  may  have  to  deal 
with  Philadelphia  guarantees  in  the  11(b)  reorganiza¬ 
tion  of  Philadelphia  Company  (CB  18),  or  conversely 
that  the  Court  may  not  have  ample  power  to  deal  with 
Philadelphia’s  guaranties  in  the  bankruptcy  reorganiza¬ 
tion  of  Pittsburgh  Railways  (CB  20).  The  first  con¬ 
tention  is  invalid  because  the  Commission  has  not  yet 
found  it  necessary  that  Philadelphia  be  dissolved  or 
that  its  corporate  structure  be  changed,  nor  has  it  found 

1.  Compare  Jackson,  J.,  dissenting,  in  Securities  and  Exchange 

Commission  v.  Chcnery  Corp., - U.S.  _ ,  92  I*  ed.  (Adv.)  1,  5 

(1947). 
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that  the  guaranties  are  an  undue  complexity.  Even  if 
such  a  finding  were  made,  the  Commission  fails  to  show 
that  its  power  to  deal  with  guaranties  under  Section 
11(b)  would  be  in  any  way  enhanced  by  the  invocation 
of  Section  11  (f) .  As  to  the  second  contention,  the  Com¬ 
mission  fails  to  show  that  the  Reorganization  Court  lacks 
power  to  deal  with  any  problem  which  may  be  presented 
by  the  guaranties  of  Philadelphia  Company  (cf.  supra , 
p.  8 ) .  Indeed,  the  Court  has  not  yet  come  to  the  point 
where  that  problem  has  required  adjudication. 

We  take  issue,  too,  with  the  Commission’s  sugges¬ 
tion  that  the  complexities  in  the  Railways  reorganiza¬ 
tion  have  been  created  by  Philadelphia  Company  (CB 
19).  Philadelphia  Company  did  not  seek  to  defeat  a 
reorganization  in  the  Reorganization  Court,  but  merely 
asserted  that  any  reorganization  should  be  accom¬ 
plished  by  the  usual  reorganization  machinery  (i.e.,  by 
voluntary  or  involuntary  petition  for  reorganization) 
rather  than  by  the  technique  of  ignoring  corporate 
identities.  Philadelphia  Company  did  not  create  this 
issue  since  the  same  issue  was  raised  by  certain  under- 
lier  companies.  In  any  event  the  issue  thus  raised  can 
hardly  be  criticized  as  frivolous  or  in  bad  faith,  since 
Philadelphia  Company’s  position  was  sustained  both  by 
a  Special  Master  and  by  the  Reorganization  Court,  al¬ 
though  rejected  on  appeal  to  the  Third  Circuit. 

The  Commission  implies  that  its  amended  rule  will 
facilitate  reorganization  because,  whereas  consent  of 
security  holders  is  required  under  Chapter  X,  no  such 
consent  will  be  required  if  the  Commission’s  jurisdiction 
under  Section  11(f)  of  the  Holding  Company  Act  is 
sustained  (CB  20,  n.  31).  We  submit  that  this  argu¬ 
ment  is  unsound.  Even  if  Section  11(f)  is  invoked  bjr 
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the  Commission,  the  plan  of  reorganization  for  Pitts¬ 
burgh  Railways  Company  remains,  in  substance,  a  plan 
under  the  Bankruptcy  Act  The  requirement  of  sub¬ 
mission  to  security  holders  will  remain  unchanged 
(Chapter  X,  Sec.  179, 11  U.S.C.A.  579).  Nor  do  we  con¬ 
ceive  that  the  elimination  of  the  consent  of  security 
holders  can  be  said  to  be  an  advantage,  where  that  con¬ 
sent  has  been  expressly  provided  by  Congress.  Espe¬ 
cially  is  this  true,  since  the  possibility  of  abuse  under  the 
Bankruptcy  Act  is  eliminated  by  the  requirement  that  a 
refusal  to  consent  not  “in  good  faith”  may  be  disre¬ 
garded.  (Chapter  X,  Sec.  203;  11  U.S.C.A.  603). 

We  also  direct  attention  to  the  fact  that  the  Com¬ 
mission’s  action  may  have  been  predicated  upon  an  er¬ 
roneous  view  as  to  what  would  be  the  interrelationship 
between  itself  and  the  Reorganization  Court  in  the  event 
its  amendment  to  Rule  U-49  became  effective,  and  its 
jurisdiction  under  Section  11(f)  of  the  Holding  Com¬ 
pany  Act  were  invoked.  The  Commission  assumed  that 
in  such  a  case  it  would  have  the  sole  power  to  make  the 
record  in  the  case  and  that  the  Reorganization  Court 
must  act  solely  upon  the  record  made  by  the  Commission. 
The  Commission  reached  this  conclusion  in  reliance  on 
the  opinion  of  Biggs,  J.,  sitting  as  a  District  Judge  in  re 
Midland  United  Co.,  58  F.  Supp.  667,  683  (D.Del.  1944) ; 
app.  dism.  141 F.  2d  692  (C.C.A.  3d,  1944) .  See  R.  128  a. 
See  also  Commission’s  Brief  on  Motion  to  Dismiss,  p.  30. 

This  view  of  the  law  appears  to  be  incorrect  in  the 
light  of  the  recent  opinion  of  Judge  Biggs  on  behalf  of 
the  Third  Circuit  in  Matter  of  Engineers  Public  Service 
Company  (Nos.  9428  and  9435,  C.C.A.  3d,  March  19, 
1948;  not  yet  reported) .  In  this  case,  dealing  with  the 
power  of  a  court  to  review  a  plan  which  had  been  ap- 
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proved  by  the  Commission  under  Section  11(e)  of  the 
Holding  Company  Act,  Judge  Biggs  makes  it  plain  that 
the  Court  may  receive  evidence  aliunde  the  Commission's 
record  respecting  the  fairness  and  equity  of  a  plan  ( Slip 
opinion,  p.  17).  He  states  that  the  Court  “may”1  re¬ 
mand  the  record  to  the  Commission,  and  states  that  this 
course  was  suggested ”  in  the  Midland  United  case  ( Slip 
opinion,  p.  16 ) .  He  further  states  ( Id.,  p.  12 ) : 

“The  Congressional  debates  which  attended  the 
passage  of  the  [Holding  Company]  Act  disclose  that 
again  and  again  members  of  Congress  demanded 
and  received  assurances  that  the  plenary  jurisdic¬ 
tion  and  powers  of  the  district  courts  of  the  United 
States  would  not  be  diminished  or  encroached  upon 
by  the  functions  allotted  to  the  Commission  under 
the  law.” 

We  submit  that  the  Midland  United  case  is  not  a 
correct  statement  of  the  law  in  the  light  of  the  Engineers 
Public  Service  case.  Since  the  Commission’s  action  in 
amending  Rule  U-49  was  based  upon  the  Midland  United 
case  (R.  128  a)  it  was  predicated  upon  an  error  of  law. 
Its  action,  therefore,  cannot  be  sustained.  S.E.C.  v.  Chen- 
ery  Cory.,  318  U.S.  80,  87,  89;  87  L.  ed.  626,  632,  633 
(1943). 


1.  In  the  Midland  United  case,  it  was  stated  that  the  Court  “must” 
remand  a  stale  record  to  the  Commission,  58  F.  Supp.  667,  683.  Cf.  oral 
opinion  of  Judge  Biggs  quoted  at  R.  128  a. 
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I  IIL  Miscellaneous  Points. 

In  conclusion,  we  direct  attention  to  the  following 
points  which  we  believe  require  clarification. 

1.  Lack  of  Power  to  Consolidate  Section  11(b) 
and  11(f)  'proceedings . 

In  response  to  Petitioner's  argument  that  the  11  (f ) 
and  the  11(b)  proceedings  could  not  be  consolidated,  the 
Commission  replies  by  stating  that  the  argument  is  irre¬ 
levant  and  by  referring  to  a  case  in  which  such  a  con¬ 
solidation  occurred  (CB  19,  n.  28).  Significantly,  how¬ 
ever,  the  Commission  does  not  assert  that  such  a  con¬ 
solidation  could  be  accomplished  if  it  were  resisted.  We 
point  out  that  a  complete  consolidation  would  be  imprac¬ 
ticable,  since  the  two  proceedings  involve  different  par¬ 
ties,  different  issues  and  are  subject  to  different  appel¬ 
late  procedures.  A  mere  consolidation  for  purpose  of 
hearing,  even  if  possible,  could  not  add  anything  of  a 
substantive  nature  to  the  powers  already  had  by  the 
Commission. 

I  2.  Inability  of  corporation  to  become  debtor 
under  Chapter  X  while  11(b)  proceedings 
are  pending. 

The  Commission  refers  (CB  34,  n.  46)  to  a  case  in 
which  a  subsidiary  became  a  bnakrupt  under  Chapter  X 
notwithstanding  the  pendency  of  11(b)  proceedings. 
North  American  Gas  and  Electric  Co.,  et  aZ.,  12  S.E.C. 
750  (1943).  This  case,  however,  was  one  in  which  the 
parent's  interest  in  the  subsidiary  was  valueless  and  was 
so  treated  by  the  parties,  and  was  one  in  which  the  is¬ 
sue  as  to  the  power  of  the  subsidiary  to  invoke  the  pro¬ 
visions  of  Chapter  X  was  not  raised  (See  North  Ameri- 
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can  Gas  and  Electric  Company,  Holding  Company  Act 
Release  4727  (1943)  and  12  S.E.C.  750 ) . 

3.  Consideration  of  Underliers  as  Unit  or  as 
Group  for  Reorganization  Purposes. 

The  Commission  argues  that  its  action  in  amending 
Rule  U-49  is  not  confined  to  a  single  situation,  but  ex¬ 
tends  to  a  group  of  companies  ( CB  33,  34 ) .  This  argu¬ 
ment,  however,  glosses  over  the  fact  that  the  group  is 
one  which  the  Commission  has  successfully  contended 
should  be  treated  as  a  unit  for  reorganization  purposes 
(In  re  Pittsburgh  Railways  Company ,  155  F.  2d  477  ( C.C. 
A.  3d,  1946 ) ) ,  and  is  a  group  which  will  be  treated  as  a 
single  unit  for  the  purposes  of  conducting  hearings  on 
the  sole  transaction  to  which  the  Commission’s  amend¬ 
ment  is  directed,  to  wit,  the  consummation  of  a  plan  of 
reorganization. 

4.  Explanation  of  differences  in  statements  of 
number  of  publicly-controlled  underliers. 

In  Philadelphia  Company’s  Petition  for  Review,  it 
was  stated  that  13  of  the  underliers  of  Pittsburgh  Rail¬ 
ways  Company  were  not  subsidiaries  of  a  registered 
holding  company,  (R.  145  a) .  At  page  8  of  Philadelphia 
Company’s  Brief  on  Motion  to  Dismiss,  this  number  was 
amended  to  read  “10”  and  this  Court  adopted  the  latter 
figure  in  its  opinion  filed  October  8,  1947,  (R.  201a). 
The  Commission’s  Memorandum  in  support  of  its  Amend¬ 
ment  to  Rule  U-49(c)  had  stated  that  12  underliers  are 
publicly  controlled,  (R.  120  a). 

The  apparent  discrepancies  between  these  state¬ 
ments  are  caused  by  two  things:  First,  differences  in 
the  sense  of  the  term  “subsidiary”  resulting  from  its  use 
(a)  as  referring  to  majority  stock  ownership  or  (b)  as 
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referring  to  10%  stock  ownership  under  Section  2(a)  (8) 
of  the  Holding  Company  Act;  and  Second,  to  the  number 
of  companies  involved :  There  are  a  total  of  53  underliers 
in  the  Pittsburgh  Railways  System,  of  which  only  49 
were  dealt  with  in  the  Petition  of  the  City  of  Pittsburgh 
and  in  the  opinion  of  the  Third  Circuit  thereon  (In  re 
Pittsburgh  Railways  Company,  155  F.  2d  477  ( C.C.A.  3d, 
1946)).  The  following  tabulation  discloses  the  differ¬ 
ences  : 


Underliers  not 

Underliers  not 
Subsidiaries  of 

Subsidiaries  of 

Phila.  Co.  in 

Phila.  Co.  under 

sense  of  majority 

Holding  Co.  Act 

stock  ownership 

(Phila.  Co.  or 

(Phila.  Co.  or 

I 

subsidiaries 

subsidiaries 

own  less  than 

own  less  than 

10%  of  stock). 

50%  of  stock). 

Out  of  49  underliers  dealt 
with  in  Petition  of  City  of 
Pittsburgh  (In  re  Pitts¬ 
burgh  Railways  Co.,  155 
F.  2d  477) : 

10 

13 

Out  of  total  of  53  under- 

liers: 

12 

15 

Respectfully  submitted, 

Thomas  J.  Munsch,  Jr., 

C.  Elmer  Bown, 

Philip  A.  Fleger, 

Counsel  for  Petitioner. 

Of  Counsel : 

Ellsworth  C.  Alvord, 

Floyd  F.  Toomey. 
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Statutes: 

Administrative  Procedure  Act,  June  11,  1946,  c. 

324,  60  Stat  347;  5  U.S.C.A.  1001  et  seq. 

Sect  10(a);  5  U.S.C. A.  1009(a) . 2,3 

Sect.  10(b) ;  5  U.S.C.A.  1009 (b) . 3, 4 

Public  Utility  Holding  Company  Act  of  1935, 

Aug.  26, 1935,  c.  687,  49  Stat  803;  15  U.S.CJL 
79  et  seq. 

Sect  2(a)  (8) ;  15  U.S.CJL  79(b) ... .  1 
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Sect  24(a) ;  15  U.S.C.A.  79  (x) . 2, 3 


Under  Bole  U-100(b),  the  Commission’s  Action 
Must  Be  Viewed  as  an  "Order”. 

In  further  support  of  petitioner’s  contention  that 
the  Commission’s  action  is  in  substance  an  “order”,  we 
desire  to  call  attention  to  the  Commission’s  Rule 
U-100  ( b ) .  This  Rule,  the  text  of  which  appears  at  page 
701  of  Appendix  “B”  to  the  Commission’s  brief,  provides : 

“Orders  Withdrawing  Exemption. — Any  unexecuted 
transaction  which  is  within  the  exemption  provided 
in  any  rule  from  the  requirements  of  any  provision 
of  the  Act  or  of  the  rules,  may  nevertheless  be  sub¬ 
jected  thereto  by  order,  after  notice  and  opportunity 
for  hearing,  if  it  appears  to  the  Commission  that 
the  withdrawal  of  such  exemption  as  applied  to  such 
transaction  would  be  appropriate  in  the  public  in¬ 
terest  or  the  interest  of  investors  or  consumers. 
The  Commission  may  by  such  notice  suspend  the 
applicability  of  any  such  exemption  to  any  transac¬ 
tion  pending  final  determination.”  (Italics  supplied) 

Rule  100(b)  is  the  only  rule  of  the  Commission 
which  deals  with  revocation  of  exemptions.  Signifi¬ 
cantly,  it  provides  for  such  revocation  only  by  “order”. 
Even  where  the  exemption  exists  by  virtue  of  a  “rule”, 
it  can  only  be  withdrawn  by  means  of  an  order.  In  this 
respect,  Rule  100(b)  is  consistent  with  the  Holding 
Company  Act,  sections  2(a)(8)  and  3(c)  of  which,  when 
they  deal  with  revocation  of  exemptions,  clearly  provide 
that  such  revocation  shall  be  by  “order”. 

The  Commission  argues  in  its  original  Brief  (p. 
31)  that  the  principal  effect  of  its  Amendment  to 
Rule  U-49(c)  is  to  revoke  the  exemption  heretofore 
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afforded  to  a  plan  of  reorganization  for  Pittsburgh  Rail¬ 
ways  Company.  Under  the  Commission's  own  conten¬ 
tion,  therefore,  its  action  was  of  a  type  which  under  its 
own  Rule  U-100(b)  required  action  by  “order”.  The 
promulgation  of  a  plan  of  reorganization  in  the 
Pittsburgh  Railways  reorganization  is  a  “transaction” 
and  as  such  was  exempted  from  the  jurisdiction  of  the 
Commission  by  virtue  of  Rule  U-49(c).  If  the  plan  be 
viewed  as  an  executed1  transaction,  there  is  nothing  to 
which  the  jurisdiction  of  the  Commission  may  now 
attach.  If  it  be  viewed  as  an  unexecuted  transaction,  it 
clearly  falls  within  the  requirements  of  Rule  U-100(b). 
In  these  circumstances,  the  Commission  should  not  be 
permitted  to  avoid  judicial  review  by  attaching  the  label 
of  “rule”  to  action  which  under  its  own  rules  must  be 
taken  by  “order”. 


The  Administrative  Procedure  Act  Confers 
Jurisdiction  to  Entertain  the  Petition  for  Review. 

In  urging  that  the  Administrative  Procedure  Act 
confers  jurisdiction  upon  this  Court  to  review  the  Com¬ 
mission's  action,  we  desire  to  make  it  plain  that  we  do 
not  rest  our  case  solely  on  that  point.  Jurisdiction  may 
be  predicated  on  Section  24(a)  of  the  Holding  Company 
Act,  wholly  aside  from  the  Administrative  Procedure 
Act 


The  Commission  does  not  appear  to  dispute  in  its 
Reply  Brief  that  its  action  is  of  the  type  for  which  judi¬ 
cial  review  is  provided  in  Section  10(a)  of  the  Adminis¬ 
trative  Procedure  Act.  It  argues,  however,  that  even  if 
its  action  may  be  reviewed,  this  Court  is  not  an  appro- 
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priate  forum  to  review  it.  Just  what  would  be  an  ap¬ 
propriate  forum,  the  Commission  leaves  unclear. 

The  Commission’s  argument,  we  submit,  cannot 
withstand  the  plain  language  of  the  Administrative 
Procedure  Act,  Section  10(b)  of  which  (5  U.S.  C.  A. 
1009  (b))  provides: 

“(b)  The  form  of  proceeding  for  judicial  review 
shall  be  by  any  special  statutory  review  proceeding 
relevant  to  the  subject  matter  in  any  court  speci¬ 
fied  by  statute  or,  in  the  absence  or  inadequacy 
thereof,  any  applicable  form  of  legal  action  (includ¬ 
ing  actions  for  declaratory  judgments  or  writs  of 
prohibitory  or  mandatory  injunction  or  habeas  cor¬ 
pus)  in  any  court  of  competent  jurisdiction.  Agency 
action  shall  be  subject  to  judicial  review  in  civil 
or  criminal  proceedings  for  judicial  enforcement  ex¬ 
cept  to  the  extent  that  prior,  adequate,  and  exclu¬ 
sive  opportunity  for  such  review  is  provided  by 
law.” 

We  submit  that  a  “special  statutory  review  proceed¬ 
ing”  is  provided  by  Section  24(a)  of  the  Public  Utility 
Holding  Company  Act.  This  review  proceeding  is  “rel¬ 
evant  to  the  subject  matter”  here  submitted  for  review, 
and  this  Court  is  a  “court  specified  by  statute”,  i.e.,  by 
the  Holding  Company  Act.  It  is  entirely  reasonable, 
moreover,  thus  to  construe  the  Holding  Company  Act 
and  the  Administrative  Procedure  Act  as  supplement¬ 
ing  each  other.  Insofar  as  Congress  now  provides  more 
explicitly,  in  Section  10(a)  of  the  Administrative  Pro¬ 
cedure  Act,  for  the  types  of  action  which  may  be  re¬ 
viewed,  it  is  reasonable  to  suppose  that  this  Court  was 
intended  to  remain,  within  the  meaning  of  Section 
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10(b),  as  an  appropriate  forum  for  review.  Where,  it 
may  be  asked,  could  a  more  appropriate  forum  be  found, 
or  one  better  equipped,  by  virtue  of  experience  and  lo¬ 
cation,  to  give  speedy  and  adequate  review? 

If  for  any  reason  the  statutory  review  be  deemed 
absent  or  legally  inadequate,  this  Court  is  nevertheless 
a  “court  of  competent  jurisdiction”  to  entertain  an  “ap¬ 
plicable  form  of  legal  action”,  to-wit,  a  petition  for  re¬ 
view. 


The  Cases  Cited  by  Petitioner 
Do  Not  Support  the  Commission. 

The  Commission  attempts  to  distinguish  American 
Sumatra  Tobacco  Corp.  v.  S.E.C.,  68  App.  D.  C.  77,  93  F 
2d  236,  by  citing  Mallory  Coal  Co.  v.  National  Bituminous 
Coal  Commission,  69  App.  D.  C.  166,  99  F  2d  399.  But 
the  Mallory  case  merely  serves  to  emphasize  the  point 
which  Petitioner  makes  in  support  of  its  petition  for 
review.  Distinguishing,  but  not  overruling,  the  Sumatra 
case,  this  court  said  in  the  Mallory  case  (69  App.  D.  C. 
at  171) : 

“The  test  used  in  that  case  [the  Sumatra  case]  was 
whether  the  order  in  question  was  (a  judgment  en¬ 
tered  on  a  state  of  facts  and  affecting  only  one  per- 
i  son)  or  instead  an  order  which  was  intended  to 
operate  generally.” 

The  application  of  this  test  leads  to  reviewability  in  the 
instant  case.  The  Commission's  action  can  only  be  justi¬ 
fied  as  having  been  predicated  on  a  state  of  facts,  and 
it  is  limited  in  its  application  to  a  specific  bankruptcy 
reorganization  proceeding. 
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Nor  can  the  Columbia  Broadcasting  case  (316  U.S. 
407)  be  distinguished  because  “orders”  were  there  held 
reviewable  under  the  procedure  prescribed  by  the 
Urgent  Deficiencies  Act,  whereas  section  24(a)  of  the 
Holding  Company  Act  makes  “orders”  reviewable  by  a 
petition  for  review.  Although  the  mechanics  of  the 
review  may  be  somewhat  different  in  the  two  cases,  the 
fact  remains  that  the  same  genus  of  administrative 
action,  namely,  “orders”,  is  made  reviewable  in  each 
case.  We  fail  to  see  how  the  existence  of  a  bill  in 
equity  under  the  Urgent  Deficiencies  Act  procedure 
makes  any  substantial  difference.  Certainly  the  exist¬ 
ence  of  that  fact  was  not  mentioned  by  the  Supreme 
Court  as  one  of  its  reasons  for  permitting  review  in  the 
Columbia  Broadcasting  case. 


Discussion  of  Certain  Factual  Assertions. 

In  the  following  discussion,  the  paragraphs  are 
numbered  to  correspond  with  comparable  paragraphs, 
bearing  the  same  numbers,  at  pages  12  to  19  of  the  Com¬ 
mission’s  Reply  Brief. 

1.  The  fact  is  that  the  Commission  action  in  re¬ 
voking  the  exemption  previously  afforded  by  Rule 
U-49(c)  is  specific  in  its  application,  in  that  it  applies 
only  to  the  Pittsburgh  Railways  group  of  companies. 
We  submit  that  the  Commission’s  discussion  (Reply 
Brief,  p.  12)  does  not  alter  this  fact. 

2.  The  fact  is  that  action  was  taken  “in  reliance 
on”  the  exemption  heretofore  accorded  by  Rule 
U-49(c)  and  recently  revoked.  Because  of  the  Com¬ 
mission’s  exemption,  things  were  done  which  otherwise 
would  not  have  been  done  (e.g.,  A  plan  was  submitted 
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to  the  court  in  the  first  instance;  extensive  litigation 
was  conducted  to  determine  the  court’s  jurisdiction  to 
hold  hearings  on  the  plan),  things  were  omitted  which 
would  otherwise  have  been  done  (e.g.,  Absence  of  con¬ 
sideration  of  section  11  (f )  in  the  plan  of  reorganization; 
absence  of  consideration  by  courts  and  parties  of  effect 
of  section  11(f)  in  event  the  bankruptcy  court  had  juris¬ 
diction  to  hold  plan  hearings  with  respect  to  a  group 
including  companies  which  were  not  subsidiaries  of  any 
registered  holding  company) ,  and  things  were  done  in  a 
way  different  from  that  in  which  they  would  otherwise 
have  been  done  (e.g.,  The  Pennsylvania  Public  Utility 
Commission  would  have  been  bound  to  consider  the  veto 
power  of  S.E.C.  under  section  11(f) ).  The  foregoing 
enumeration  is  by  no  means  complete;  it  does  not  em¬ 
brace  all,  or  even  most,  of  the  elements  of  reliance  on  the 
Commission’s  exemption.  It  is  sufficient,  however,  to 
demonstrate  that  the  conduct  of  the  parties  has  been 
materially  altered  by  the  existence  of  that  exemption, 
and  that  a  revocation  of  the  exemption  leaves  petitioner 
in  a  worse  position  than  if  the  exemption  had  never  been 
granted. 

The  Commission  states  (Reply  Brief,  p.  14)  that 
“petitioner  does  not  deny  that  no  court  hearings  have 
ever  been  held  on  the  plan”.  This  is  not  correct. 
Petitioner  does  assert  that  the  extensive  litigation  which 
culminated  in  re  Pittsburgh  Railways  Company,  155 
P.  2d.  477  (  3  Cir.  May  7,  1946)  was  in  substance  and 
practical  effect  the  beginning  of  plan  hearings.  This 
litigation  (although  it  did  not  deal  with  the  merits  of 
the  plan  of  reorganization  as  a  scheme  of  distribution) 
dealt  with  the  vitally  important  question  of  the  bank¬ 
ruptcy  court’s  jurisidiction  to  hold  plan  hearings  with 
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respect  to  the  underliers.  In  any  further  hearings  on  the 
plan,  the  extensive  record  heretofore  made  in  the  bank¬ 
ruptcy  court  would  necessarily  have  to  be  taken  into 
consideration. 

The  Commission  states  (Reply  Brief,  p.  14)  that 
“petitioner  does  not  deny  *  *  *  that  the  plan  must  be 
amended  in  view  of  the  decision  of  the  Circuit  Court 
of  Appeals  for  the  Third  Circuit  In  re  Pittsburgh  Rail¬ 
ways  Company,  155  F.  (2d)  477,  *  *  *”  It  is  not  cor¬ 
rect  to  imply,  however,  as  does  the  above  quoted  phrase, 
that  the  amendments  to  the  plan  now  under  considera¬ 
tion  by  the  Trustee  are  being  made  solely  by  reason  of 
decision  of  the  Third  Circuit.  The  fact  that  millions 
of  dollars  of  cash  have  been  accumulated  by  the  Trustee, 
due  to  recent  increased  earnings,  would  of  itself  be  a 
sufficient  reason  to  necessitate  amendments  to  the  plan. 

3.  The  Commission’s  discussion  of  the  Holding 
Company  Act  fails  to  come  to  grips  with  the  elements 
of  hardship  to  which  Petitioner  referred  in  its  original 
brief.  The  Commission’s  discussion  of  section  11  of 
the  Holding  Company  Act,  in  particular,  fails  to  men¬ 
tion  one  of  the  most  important  effects  of  the  Commis¬ 
sion’s  action,  namely,  that  the  revocation  of  the 
exemption  afforded  by  Rule  U-49(c)  has  the  practical 
effect  of  serving  notice  from  the  Commission  to  the 
bankruptcy  court  that  the  latter  court  must  immediately 
and  henceforth  withhold  action  on  a  plan  of  reorganiza¬ 
tion  until  the  Commission  has  conducted  plan  hearings, 
and  that  the  Commission,  and  not  the  Court,  shall  make 
the  record  in  such  plan  hearings. 

4.  The  Commission’s  discussion  of  its  Rule  100(b) 
(point  4;  Reply  Brief,  p.  17)  pertains  to  the  point  made 
by  petitioner  in  the  instant  brief  at  page  1,  supra. 
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5.  We  disagree  with  the  statement  at  the  end  of 
the  Commission’s  Reply  Brief  (p.  19)  that  “an  in¬ 
terim  stay  will  have  delayed  the  holding  of  the 
administrative  hearing  which  section  11(f)  requires”. 
As  we  pointed  out  in  our  original  brief  (pp.  41-43),  a 
stay  will  not  delay  any  administrative  hearing.  On  the 
other  hand,  it  would  be  a  waste  of  time  and  money  to 
undertake  an  administrative  hearing  which  would  turn 
out  to  be  a  nullity  in  event  that  the  Commission’s  rev¬ 
ocation  of  its  exemption  is  determined  by  this  Court 
to  be  invalid. 


Respectfully  submitted, 

Thomas  J.  Munsch,  Jr., 

C.  Elmer  Bown, 

Philip  A.  Fleger, 

Counsel  for  Petitioner. 


April,  1947 


Roger  S.  Foster, 

Solicitor ,  | 

David  Ferber,  | 

Special  Counsel, 

Paul  S.  Davis, 

Special  Counsel, 

Public  Utilities  Division, 

Howard  S.  GuTtmann, 
Attorneys  for  the  Securities 
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REPLY  BRIEF  OF  SECURITIES  AND  EX¬ 
CHANGE  COMMISSION  IN  SUPPORT  OF  ITS 
MOTION  TO  DISMISS  PETITION  FOR  RE¬ 
VIEW  AND  IN  OPPOSITION  TO  PETITION¬ 
ER’S  MOTION  FOR  A  STAY 

This  reply  brief  is  intended  (1)  to  state  explicitly  what 
we  believe  is  implicit  in  our  main  brief  that  the  Commis¬ 
sion  does  not  urge  upon  this  Court  certain  jurisdictional 
objections  which  petitioner’s  brief  has  assumed  to  be  in 
issue;  (2)  to  make  dear  that  the  Administrative  Procedure 
Act  has  not  enlarged  the  jurisdiction  of  this  Court  to  review 
action  of  the  Commission  not  re  viewable  under  Section 
24(a)  of  the  Holding  Company  Act;  (3)  to  discuss  certain 
cases  relied  on  by  petitioner,  and  (4)  to  answer  more  ex¬ 
plicitly  than  in  our  main  brief  certain  factual  contentions 
of  petitioner. 

I.  CERTAIN  JURISDICTIONAL  OBJECTIONS,  AS¬ 
SUMED  BY  PETITIONER  TO  BE  IN  ISSUE,  ARE 
NOT  MADE  BY  THE  COMMISSION.  . 

1.  In  view  of  American  Power  and  Light  Company  v. 
Securities  and  Exchange  Commission,  325  U.S.  385,  dted 
on  page  24  of  petitioner’s  brief,  the  Commission  has  not 
questioned  that  petitioner’s  interest  as  a  security  holder 
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and  guarantor  of  obligations  of  the  debtor  and  of  securities 
of  the  debtor  gives  it  the  kind  of  a  financial  interest  which 
under  Section  24(a)  of  the  Act  would  entitle  it  to  challenge 
an  order  affecting  such  subsidiaries.  Thus,  petitioner  would 
unquestionably  have  power  to  object  in  the  reorganization 
court  to  a  plan  which  the  Commission  might  approve  under 
Section  11(f)  over  petitioner's  objection  and,  of  course, 
petitioner  as  a  party  to  that  reorganization  has  a  recog¬ 
nized  standing  to  appeal  from  orders  of  the  reorganization 
court.  We  call  attention  to  the  possibility,  however,  that 
the  policy  of  the  Bankruptcy  Act  and  the  exclusive  juris¬ 
diction  of  the  reorganization  court  over  the  property  of  the 
debtor  precludes  parties  interested  in  the  reorganization 
from  instituting  litigation  affecting  the  conduct  of  the 
reorganization  in  a  forum  other  than  the  reorganization 
court  except  by  way  of  appeal  from  orders  of  the  reorganiza¬ 
tion  court.  Meyer ,  et  al.  v.  Fleming , - U.S. - ,  90 

L.  Ed.  422,  427.  Because  we  are  aware  of  no  authorities 
applying  this  principle  in  the  present  context,  and  because 
of  our  other  jurisdictional  objections  which  we  believe  sup¬ 
ported  by  well  settled  authorities,  we  have  not  urged  this 
particular  objection  here. 

2.  The  Commission  has  not  argued  that  the  denial 
of  an  application  for  an  exemption  if  authorized  by  the 
statute  is  as  a  Negative  order”  outside  the  scope  of  Section 
24(a)  of  the  Act  Thus,  there  have  been  a  number  of  peti¬ 
tions  for  review  of  Commission  determinations  of  status 
under  the  second  sentence  of  Section  2(a)  (8),  which  pro¬ 
vides  that  “The  Commission,  upon  application,  shall  by 
order  declare  that  a  company  is  not  a  subsidiary  company 
of  a  specified  holding  company  under  clause  (A)  if  the 
Commission  finds  that  .  .  .”  certain  specified  tests  are  met. 
See,  for  example,  American  Gas  &  Electric  Co.  v.  Securities 
and  Exchange  Commission,  77  App.  D.  C.  174,  134  F.  2d 
633,  certiorari  denied  319  U.  S.  763;  Koppers  United  Co.  v. 
Securities  and  Exchange  Commission ,  78  App.  D.  C.  151, 
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138  F.  2d  577  (1943)  .  We  assume  also  that  the  denial  of  an 
application  for  exemption  by  order  under- Section  3(a)  of 
the  Act  would  be  re  viewable  and  that  Houston  Natural  Gas 
Corporation  v.  Securities  and  Exchange  Commission ,  100 
F.  2d  5  (C.C.A.  4, 1938) ,  holding  to  the  contrary,  would  not 
be  followed  today  in  view  of  Rochester  Telephone  Corp.  v. 
United  States ,  307  U.S.  125  (1939).1  Nor  do  we  dispute 
for  present  purposes  petitioner's  contention  that  Lehigh 
Valley  R.  R.  v.  United  States ,  243  U.S.  412,  cited  at  page  28 
of  petitioner's  brief,  holding  that  a  factual  determination 
with  respect  to  an  exemption  status  is  not  reviewable,  ap¬ 
pears  to  have  been  overruled  by  the  Supreme  Court  in  the 
Rochester  case. 

Our  jurisdictional  argument  is  a  much  narrower  one 
than  petitioner's  brief  assumes,  namely,  that  Section  3(d) 
of  the  Holding  Company  Act,  unlike  Sections  2(b)  and 
3(a),  does  not  provide  for  applications  for  the  granting 
of  exemptions  as  of  right  upon  the  basis  of  Commission 
findings  that  statutory  tests  are  met.  Nor  is  there  any 
basis  in  the  Holding  Company  Act  for  implying  that  amend¬ 
ment  or  revocation  of  a  rule  granting  exemption  must  be 
by  order  rather  than  through  further  exercise  of  the  rule- 
making  power  pursuant  to  which  the  exemption  was  granted 
in  the  first  place.  Significantly  the  last  sentence  of  Section 
3(c)  expressly  provides  that  the  Commission  must  revoke 
an  exemption  by  order  only  (1)  where  the  exemption  was 

1  Public  Service  Company  of  Oklahoma ,  Petitioner ,  v.  Se¬ 
curities  and  Exchange  Commission ,  Case  No.  2229  (C.  C.  A. 
10) ,  involved  a  petition  for  review  of  orders  of  the  Commis¬ 
sion  denying  applications  for  exemption  under  Sections 
3(a)  (1)  and  3(a)  (2)  of  the  Holding  Company  Act  That  case 
arose  subsequent  to  the  Rochester  Telephone  Company  case 
and  the  Commission  raised  no  question  as  to  the  reviewability 
of  the  order.  The  Tenth  Circuit  exercised  jurisdiction  to  the 
extent  of  granting  a  motion  of  the  Commission  for  leave  to 
adduce  additional  evidence.  Before  disposition  of  the  case  on 
the  merits  the  petitioner,  as  a  result  of  a  merger  with  another 
company,  conceded  that  it  was  no  longer  entitled  to  an  exemp¬ 
tion  and  the  case  was  dismissed  as  moot  pursuant  to  stipula¬ 
tion. 
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granted  under  subsection  (a)  or  subsection  (b)  of  Section 
3,  and  (2)  where  the  exemption  was  granted  by  an  order. 
Hence,  an  exemption  granted  by  Section  3(d),  not  referred 
to  in  Section  3(c),  and  not  granted  by  order,  clearly  re¬ 
quires  no  order  for  its  revocation. 

The  distinction  we  make  between  a  reviewable  denial 
of  exemption  where  the  Commission  is  required  by  statute 
to  grant  exemptions  in  the  event  that  certain  prescribed 
statutory  conditions  are  met,  and  non-re  viewable  grants 
or  withholding  of  wholly  declaratory  exemptions  is  empha¬ 
sized  by  the  Inter-Mountain  Rate  case  ( United  States  v. 
Atchison,  Topeka  and  Santa  Fe  Railroad  Co-,  234  U.S.  476) 
cited  by  petitioner  at  pages  28,  29.  That  case  held  review- 
able,  by  a  suit  to  set  aside  an  order  by  the  Interstate  Com¬ 
merce  Commission,  that  Commission’s  refusal  to  grant  re-, 
lief  from  the  prohibitions  under  Section  4  of  the  Interstate 
Commerce  Act,  the  long  and  short  haul  clause.  With  respect 
to  the  alleged  non-reviewability  of  the  order  because  of  its 
negative  character  the  court  said  at  page  490: 

!  “Besides,  the  proposition  disregards  th%  fact  that  the 
right  to  petition  the  Commission  conferred  by  the  stat¬ 
ute  is  positive,  and  while  the  refusal  to  grant  it  may 
i  be  in  one  sense  negative,  in  another  and  broader  view 
it  is  affirmative,  since  it  refuses  that  which  the  statute 
in  affirmative  terms  declares  shall  be  granted  if  only 
the  conditions  which  the  statute  provides  are  found  to 
exist.” 

!  3.  The  Commission  does  not  contend  that  all  exercise 
of  its  rule-making  authority  under  the  Act  is  “beyond  judi¬ 
cial  review”  nor  is  that,  as  petitioner  contends  (page  29) , 
a  necessary  consequence  of  the  Commission’s  arguments. 
The  Commission’s  contention  is  merely  that  the  Section 
24(a)  jurisdiction  to  review  in  the  courts  of  appeals  is 
applicable  only  to  orders  as  distinguished  from  rules,  and 
that  the  validity  of  the  exercise  of  the  Commission’s  rule- 
making  power  must  be  tested  in  connection  with  the  appli¬ 
cation  of  its  rules  including,  where  appropriate  equitable 
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grounds  therefor  exist,  suits  to  enjoin  enforcement  of 
rules.  The  Commission  also  urges  that  the  rule  in  this  case 
involves  the  exercise  of  an  administrative  discretion  out¬ 
side  the  area  of  judicial  review  and  is  further  removed 
from  judical  review  by  its  preliminary  and  procedural 
character. 

IL  THE  ADMINISTRATIVE  PROCEDURE  ACT  HAS 
NOT  ENLARGED  THE  JURISDICTION  OF 
THIS  COURT  TO  REVIEW  ACTIONS  OF  THE 
COMMISSION  NOT  REVIEWABLE  UNDER 
SECTION  24(a)  OF  THE  HOLDING  COMPANY 
ACT. 

Petitioner’s  argument  that  jurisdiction  is  conferred 
under  the  Administrative  Procedure  Act  involves  the  fal¬ 
lacious  assumption  that  action  declared  re  viewable  under 
that  Act  would  be  subject  to  review  in  this  Court  even  if 
falling  outside  the  scope  of  the  statutory  review  conferred 
under  Section  24(a)  of  the  Holding  Company  Act.2 

As  we  see  it,  the  thrust  of  Section  10(b)  of  the  Admin¬ 
istrative  Procedure  Act  is  not  to  enlarge  the  scope  of 
special  statutory  review  but  to  make  clear  that  in  the  ab¬ 
sence  or  inadequacy  thereof,  judicial  review  may  be  had 
in  any  court  of  competent  jurisdiction  by  such  traditional 
or  other  appropriate  method  of  procedure  as,  for  example, 
actions  for  declaratory  judgment,  suits  for  injunctions, 
or  applications  for  writs  of  habeas  corpus.  The  test  of 
competent  jurisdiction  includes  jurisdiction  over  the  subject 

2  In  our  main  brief  we  show  that  the  Administrative  Pro¬ 
cedure  Act  does  not  provide  for  review  in  any  court  as  to  mat¬ 
ters,  such  as  that  here  involved,  which  are  wholly  within  the 
discretion  of  an  agency  and  that  that  Act  contemplates  sepa¬ 
rate  review  of  “preliminary,  procedural  and  intermediate 
agency  actions  or  rulings”  only  as  incident  to  the  review  of 
the  filial  agency  action  which  may  flow  therefrom. 
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matter  as  well  as  jurisdiction  over  the  parties.  Where 
the  statutory  review  upon  a  certified  transcript  of  record 
does  not  apply,  a  court  of  “competent  jurisdiction”  would 
be  an  appropriate  district  court  with  general  equitable 
jurisdiction,  not  a  court  of  appeals.  We  believe  that  this  is 
made  clear  by  the  Attorney  General’s  statement  printed  in 
the  Senate  Report  with  reference  to  Section  10(b)  in  the 
form  as  finally  enacted: 

“This  subsection  requires  that  where  a  specific 
statutory  method  is  provided  for  reviewing  a  given 
type  of  case  in  the  courts,  that  procedure  shall  be  used. 

If  there  is  no  such  procedure,  or  if  the  procedure  is 
i  inadequate  (i.e.,  where  under  existing  law  a  court 
!  would  regard  the  special  statutory  procedure  as  inade¬ 
quate  and  would  grant  another  form  of  relief) ,  then 
any  applicable  procedure,  such  as  prohibitory  or  man-  ' 
i  datory  injunction,  declaratory  judgment,  or  habeas 
i  corpus,  is  available.  The  final  sentence  of  the  subsec¬ 
tion  indicates  that  the  question  of  the  validity  of  an 
agency  action  may  arise  in  a  court  proceeding  to  en¬ 
force  the  agency  action.  The  statutes  presently  pro¬ 
vide  various  procedures  for  judicial  enforcement  of 
agency  action,  and  nothing  in  this  act  is  intended  to 
disturb  those  procedures.  In  such  a  proceeding  the 
defendant  may  contest  the  validity  of  the  agency  ac- 
i  tion  unless  a  prior,  adequate,  and  exclusive  opportunity 
to  contest  or  review  validity  has  been  provided  by 
law.” 3 

To  construe  Section  10(b)  of  the  Administrative  Pro¬ 
cedure  Act  as  enlarging  the  jurisdiction  of  courts  having 
special  statutory  powers  of  review  so  as  to  constitute  them 
appropriate  courts  in  which  to  obtain  the  alternative  types 
of  judicial  review  mentioned  in  Section  10(b)  might  be 
to  turn  the  courts  of  appeals  into  courts  of  general  trial 
jurisdiction.  Moreover,  even  if  the  present  petition  for 
review  could  be  transformed  into  a  suit  for  injunction  or 
for  declaratory  judgment,  it  would  be  necessary  to  show 

8  Sen.  Rep.  No.  752,  79th  Cong.,  1st  Sess.  (1946) ,  p.  44. 
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inadequacy  of  the  particular  method  of  statutory  review 
otherwise  applicable  under  the  Holding  Company  Act, 
namely,  challenge  to  the  application  of  the  Commission’s 
rule  or  the  recent  amendment  thereof  in  a  reorganization 
court. 

in.  CERTAIN  CASES  RELIED  ON  BY  PETITIONER 
SUPPORT  THE  POSITION  OF  THE  COMMIS¬ 
SION  HERE. 

1.  American  Sumatra  Tobacco  Corporation  v.  Securi¬ 
ties  and  Exchange  Commission,  68  App.  D.  C.  77,  93  F.  2d 
236,  is  relied  on  by  petitioner  as  holding  that  judicial  re¬ 
view  under  Section  25(a)  of  the  Securities  Exchange  Act, 
the  section  corresponding  to  Section  24(a)  of  the  Holding 
Company  Act,  is  applicable  despite  the  absence  of  a  require¬ 
ment  for  action  based  upon  a  factual  record  after  oppor¬ 
tunity  for  hearing.  We  believe  petitioner  has  misread  the 
opinion  of  this  Court  in  that  case. 

As  appears  from  portions  of  the  opinion  not  quoted 
by  petitioner,  this  Court’s  holding  that  the  order  of  the 
Commission  there  in  question  was  subject  to  judicial  review 
despite  the  Commission’s  argument  that  the  order  was  in 
respect  to  a  matter  concerning  which  the  Commission  was 
not  required  to  hold  a  hearing,  was  based  upon  a  rejection 
of  the  Commission’s  premise  that  hearings  are  not  required 
in  connection  with  disposition  of  requests  for  confidential 
treatment  under  Section  24  of  the  Exchange  Act.4  Thus 
the  opinion  states  (page  239)  that  the  matter  at  stake, 

4  Section  24  of  the  Securities  Exchange  Act  involved  in  the 
American  Sumatra  Tobacco  Corporation  case  provides  in  part : 

"(a)  Nothing  in  this  title  shall  be  construed  to  re¬ 
quire,  or  to  authorize  the  Commission  to  require,  the  re¬ 
vealing  of  trade  secrets  or  processes  in  any  application, 
report,  or  document  filed  with  the  Commission  under  this 
title. 

“(b)  Any  person  filing  any  such  application,  report, 
or  document  may  make  written  objection  to  the  public  dis- 
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claimed  in  the  petition  to  involve  trade  secrets,  concerned 
an  important  property  right  which  Congress  would  not 
likely  have  intended  to  be 

“put  in  jeopardy  or  destroyed  in  any  proceeding  before 
an  administrative  board  without  notice,  hearing,  and 
judicial  review,  and  we  think  it  is  not  correct  to  say 
that  either  the  language  of  the  Act  or  anything  which 
appears  in  the  reports  or  hearings  in  Congress  justifies 
the  conclusion  that  Congress  intended  by  the  permis¬ 
sive  language  of  section  24(b)  to  deny  the  right  of 
review. 

*  •  »  • 

.  .  it  was  not  the  intention  of  Congress  to  deny  a 
hearing  where  a  prima  facie  case  is  made  and  in  which 
the  parties  ask  to  be  heard.  This  was  the  view  of  the 
statute  taken  by  the  Commission  itself  in  the  adoption 
of  its  rules  and  obviously  is  also  its  administrative 
practice,  for  in  each  of  these  cases  there  were  lengthy 
hearings  in  which  evidence  was  taken  and  arguments 
.  !  heard,  and  in  one  at  least,  both  before  an  examiner 
and  also  before  the  Commission.  It  was  upon  consid¬ 
eration  of  the  evidence  that  the  orders  of  denial  here 
were  made,  and  this,  we  think,  with  deference  to  the 
later  view  of  the  Commission,  is  the  proper  practice. 


“We  are  not  concerned  here  with  an  administrative 
ruling  such  as  was  made  in  Third  Ave.  Ry.  Co.  v. 
Securities  and  Exchange  Commission  (C.  C.  A.)  85 
F.(2d)  914,  but  with  action  which  operates  particu¬ 
larly  rather  than  generally — with  a  judgment  entered 
on  a  state  of  facts  and  affecting  only  one  person.” 


closure  of  information  contained  therein,  stating  the 
grounds  for  such  objection,  and  the  Commission  is  au¬ 
thorized  to  hear  objections  in  any  such  case  where  it  deems 
j  it  advisable.  The  Commission  may,  in  such  cases,  make 
available  to  the  public  the  information  contained  in  any 
i  such  application,  report,  or  document  only  when  in  its 
judgment  a  disclosure  of  such  information  is  in  the  public 
interest;  and  copies  of  information  so  made  available 
may  be  furnished  to  any  person  at  such  reasonable  charge 
and  under  such  reasonable  limitations  as  the  Commission 
may  prescribe.” 
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Again,  in  the  next  to  the  last  paragraph  (page  241)  the 
opinion  farther  states : 

“The  Commission  presses  upon  us  the  argument 
that  as  a  practical  matter  orders  directing  disclosure 
are  not  reviewable  under  section  25(a),  15  U.  S.  C.  A. 
§  78y  (a) ,  because  in  a  case  where  the  Commission,  in 
its  discretion,  declined  to  hold  a  hearing,  there  would 
be  no  transcript  to  certify  and  no  evidence  to  balance 
against  findings  of  fact.  But  this  practical  difficulty 
results  only  from  the  Commission’s  interpretation  of 
the  pertinent  sections,  and  that  interpretation  we  do 
not  adopt.” 

The  American  Sumatra  case  was  reviewed  and  distin¬ 
guished  in  Mallory  Coal  Company ,  et  al.  v.  National  Bitu- 
rninous  Coal  Commissiony  69  App.  D.  C.  166,  99  F.  2d  399, 
holding  that  the  statutory  procedure  for  review  under  Sec¬ 
tion  6(b)  of  the  Bituminous  Coal  Act  of  1937  applicable  to 
“any  person  aggrieved  by  an  order  issued  by  the  Commis¬ 
sion  .  .  .”  did  not  apply  to  a  general  procedural  order 
making  publicly  available  certain  information  filed  by 
coal  companies  as  a  preliminary  to  holding  hearings 
thereon.5  The  opinion  of  this  Court  states  in  part  at  p.  406 : 

“We  held  in  the  Sumatra  Case  that  the  order  of 
the  Commission  might  be  subjected  to  review  even 
though  no  hearing  was  held  and  no  findings  made  to 
support  the  order,  on  the  theory  that  under  the  cir¬ 
cumstances  of  that  case  it  was  the  duty  of  the  Com¬ 
mission  to  hold  a  hearing  and  make  findings.  The  fail¬ 
ure,  therefore,  of  an  administrative  agency  to  com¬ 
ply  with  its  duty  in  this  respect  will  not  cut  off  the 
privilege  and  power  of  judicial  review.  ^  In  the  same 
way,  the  action  of  such  an  agency  in  holding  a  hearing 
and  making  findings,  under  circumstances  which  do 

5  This  holding  was  implicitly  upheld  in  Utah  Fuel  Com¬ 
pany  v.  National  Bituminous  Coal  Commission ,  806  U.  S.  56, 
which  held  that  the  action  in  question  was  reviewable  in  a 
suit  for  injunction  in  a  district  court,  although  affirming  the 
determination  of  the  district  court  that  the  bill  to  enjoin  the 
enforcement  of  the  rule  failed  to  state  a  cause  of  action  on 
the  merits. 
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not  call  for  such  procedure,  will  not  give  a  resulting 
order  re  viewable  character,  when  otherwise  it  would 
i  not  be  subject  to  review.  Thus,  it  is  not  the  mere 
arbitrary  occurrence  of  notice,  hearing  and  findings — 
or  the  absence  thereof — which  determines  whether  an 
order  is  reviewable,  but  rather  the  fact  that  the  order 
is  of  such  character  that  it  should  have  been  preceded 
by  a  hearing  and  supported  by  findings.” 

2.  Petitioner’s  attempted  analogy  to  Columbia  Broad¬ 
casting  System  v.  United  States ,  316  U.  S.  407,  even  if 
assumed  to  be  applicable  as  to  the  general  question  of  ju¬ 
dicial  reviewability  of  the  Commission’s  action,6  has  no 
bearing  on  the  power  of  this  Court  to  grant  the  relief  sought 
by  petitioner.  Review  in  the  Columbia  Broadcasting  Sys¬ 
tem  case  was  not  had  pursuant  to  Section  402(b)  of  the 
Federal  Communications  Act,  which  authorizes  review 
by  this  Court,  but  pursuant  to  Section  402(a),  which  au¬ 
thorizes  review  by  a  statutory  three- judge  court  under  the 
Urgent  Deficiencies  Act.  The  Court  said  (page  421) : 

6  We  have  shown  in  our  main  brief  (pages  29-30)  that 
the  action  of  the  Federal  Communications  Commission  in  that 
case,  unlike  the  action  of  the  Securities  and  Exchange  Com¬ 
mission  here,  had  an  immediate  substantive  effect  causing  ir¬ 
reparable  injury  by  its  mere  adoption.  Cf.  the  statement  of 
the  Court  at  pages  424-425 : 

“We  need  not  stop  to  discuss  here  the  great  variety 
of  administrative  rulings  which,  unlike  this  one,  are  not 
reviewable — either  because  they  do  not  adjudicate  rights 
!  or  declare  them  legislatively,  or  because  there  are  ade¬ 
quate  administrative  remedies  which  must  be  pursued 
before  resorting  to  judicial  remedies,  or  because  there  is 
no  occasion  to  resort  to  equitable  remedies.  But  we  should 
not  for  that  reason  fail  to  discriminate  between  them  and 
this  case  in  which,  because  of  its  peculiar  circumstances, 
all  the  elements  prerequisite  to  judicial  review  are  present. 
The  ultimate  test  of  reviewability  is  not  to  be  found  in  an 
overrefined  technique,  but  in  the  need  of  the  review  to 
i  protect  from  the  irreparable  injury  threatened  in  the 
exceptional  case  by  administrative  rulings  which  attach 
legal  consequences  to  action  taken  in  advance  of  other 
!  hearings  and  adjudications  that  may  follow,  the  results  of 
!  which  the  regulations  purport  to  control.” 


11 


“As  a  matter  of  sound  administrative  practice,  both 
the  rule-making  proceeding  and  the  specific  license  pro¬ 
ceeding  undoubtedly  have  much  to  commend  them. 
But  they  are  by  no  means  the  same,  nor  do  they 
necessarily  give  rise  to  the  same  kind  of  judicial  re¬ 
view.  Having  adopted  this  order  under  its  rule-making 
power,  the  Commission  cannot  insist  that  the  appellant 
be  relegated  to  that  judicial  review  which  would  be 
exclusive  if  the  rule-making  power  had  never  been 
exercised  and  consequently  haa  never  subjected  appel¬ 
lant  to  the  threatened  irreparable  injury.” 

The  three-judge  court  is  specifically  empowered  to 
receive  evidence,7  unlike  this  Court  which  under  both  Sec¬ 
tion  402(b)  of  the  Federal  Communications  Act  and  under 
Section  24(a)  of  the  Holding  Company  Act  is  authorized 
to  proceed  only  on  the  administrative  record.  As  the  Su¬ 
preme  Court  made  clear,  the  review  in  the  Columbia  Broad¬ 
casting  System  case  was  by  a  “plenary  suit  in  equity”  (page 
415).  Such  a  suit  to  enjoin  enforcement  of  this  Commis¬ 
sion's  rule  would  have  to  be  brought  in  a  court  having 
general  equity  jurisdiction,  i.  e.,  a  district  court.  More¬ 
over,  as  we  have  seen  (pages  6-7,  supra),  if  the  action  of 
this  Commission  were  subject  to  judicial  review  in  this 
case,  it  would  be  not  by  a  bill  in  equity  seeking  to  challenge 
the  mere  promulgation  of  the  amendment,  but  in  the  manner 
v  contemplated  by  the  Holding  Company  Act.  Such  review 
would  be  an  incident  to  application  of  the  Act  and  the 
Commission's  rules  as  amended  to  proceedings  in  the  re¬ 
organization  court. 


IV.  CERTAIN  FACTUAL  ASSERTIONS  BY  PETI¬ 
TIONER  ARE  WITHOUT  BASIS 

While  we  believe  there  is  no  dispute  with  respect  to 
the  basic  facts  bearing  upon  the  jurisdiction  of  this  Court, 
petitioner's  brief  contains  a  number  of  statements  with 

i  See  28  U.  S.  C.  A.  §45,  specifically  empowering  the 
court  to  “prescribe  the  method  of  taking  evidence.” 
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which  we  disagree,  and  upon  which  we  desire  to  comment 
briefly  in  order  to  indicate  the  essentially  administrative 
inquiry  upon  which  the  petitioner  would  have  this  Court 
embark  if  it  reaches  the  merits  of  the  disputed  exercise 
of  the  Commission’s  rule-making  power. 

1.  A  number  of  petitioner’s  arguments,  both  on  the 
merits  and  with  respect  to  the  reviewability  of  the  Com¬ 
mission  action  complained  of,  stem  from  the  factual  premise 
that  the  Commission  has  singled  out  the  Pittsburgh  Rail¬ 
ways  group  of  companies  for  some  special  treatment  not 
of  general  application  under  the  Act.8  But  petitioner’s  ar¬ 
gument  completely  overlooks  the  fact  that  the  ultimate  issue 
at  stake  is  not  whether  the  Commission  was  justified  in 
according  special  treatment  to  the  Pittsburgh  Railways 
group  but  whether  the  Commission  should  be  required  to 
accord  them  special  treatment,  i.  e.,  to  exempt  those  com¬ 
panies  from  the  provisions  of  the  Act  generally  applicable 
to  subsidiaries  of  registered  holding  companies.  Thus  the 
argument  is  that  because  the  Pittsburgh  Railways  Com¬ 
pany  has  been  accorded  an  exemption  in  the  past  that  ex¬ 
emption  may  not  be  now  withdrawn.  The  fact  that  the 

8  The  alleged  discrimination  against  the  Pittsburgh  Rail¬ 
ways  group  of  companies  is  thought  to  involve  an  arbitrary 
classification  because,  according  to  petitioner,  it  is  arbitrary 
to  draw  a  distinction  between  reorganizations  where  a  parent ' 
holding  company  is  involved  only  as  an  investor  (the  situa¬ 
tion  which  exists  with  respect  to  the  Inland  group  of  com¬ 
panies)  and  situations  such  as  the  Pittsburgh  Railways  Com¬ 
pany  where  the  parent  holding  company  has  both  an  invest¬ 
ment  stake  and  a  stake  as  a  guarantor  of  obligations  of  sub¬ 
sidiary  companies  directly  affected  by  the  reorganization. 
Apparently  the  further  argument  is  made  that,  regardless  of 
the  reasonableness  of  this  distinction,  the  mere  fact  that  the 
Commission  has  purported  to  exercise  its  ride-making  power 
with  a  special  situation  in  mind  indicates  that  the  action  in¬ 
volved  is  in  substance  an  order.  It  is  the  Commission’s  posi¬ 
tion  that  even  if  the  basis  for  classification  should  be  assumed 
to  be  arbitrary  and  even  if  the  class  of  companies  affected 
should  be  regarded  as  unduly  narrow,  that  does  not  make  the 
Commission  action  reviewable  by  a  petition  to  review  under 
Section  24  (a)  of  the  Act. 
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Commission  by  the  action  complained  of  added  a  new 
exclusionary  proviso  to  an  existing  exemption  of  limited 
scope  rather  than  simply  repealed  Rule  U-49(c)  is  of  no 
consequence  to  petitioner.9 

We  believe  that  the  proper  focus  for  examining  the 
reviewability  of  the  Commission’s  action  is  the  overall  re¬ 
sult  of  the  exercise  of  its  rule-making  power  under  Section 
3(d)  with  respect  to  the  Pittsburgh  Railways  group  of 
companies,  which  has  been  to  accord  those  companies  for 
a  limited  period  of  time  a  special  treatment  partially  ex¬ 
cluding  them  from  the  statutory  consequences  of  their 
status  under  the  Act  as  subsidiaries  of  a  registered  holding 
company.  Nevertheless,  even  if  we  focus  exclusively  on 
the  withdrawal  aspects  of  the  Commission’s  action  in 
amending  rules  theretofore  granting  exemption,  it  should  be 
noted  that  the  Commission  has  merely  made  applicable  to 
the  Pittsburgh  Railways  group  of  companies  in  1947  that 
withdrawal  of  exemption  under  Section  3(d)  which  was 
made  broadly  applicable  in  1941  to  other  non-utility  sub¬ 
sidiary  companies  in  connection  with  a  general  revision  of 
the  Commission’s  rules. 

2.  Petitioner  apparently  endeavors  to  create  the  im¬ 
pression  that  action  taken  “in  reliance”  upon  Rule  U-49 
as  formerly  in  effect  leaves  petitioner,  as  a  result  of  the 
recent  amendment  of  the  rule,  in  a  worse  position  than  if 

•  As  we  have  shown  in  our  main  brief,  the  purpose  of  allow¬ 
ing  Rule  U-49  (c)  to  continue  in  effect  to  a  limited  extent  was  to 
continue  to  accord  such  an  exemption  in  the  Inland  Gas  re¬ 
organization  (and  to  any  future  Chapter  X  proceedings  for  a 
non-utility  subsidiary  where  no  problem  of  parent  holding 
company  guarantees  is  involved.)  Because  of  the  more  limited 
impact  of  that  reorganization  upon  Hie  Commission’s  major 
concern  with  the  simplification  of  holding  company  systems, 
the  Commission  has  found  it  possible  in  that  instance  to  pursue 
a  policy  of  self-limitation  where  the  reorganization  proceedings 
had  commenced  upon  the  hypothesis  that  Section  11  (f )  might 
not  apply. 
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no  exemption  had  ever  been  accorded  (page  11) .  On  analy¬ 
sis^  however,  petitioner’s  own  statements  refute  this  sug¬ 
gestion.  Thus  reference  is  made  to  proceedings  before  the 
Pennsylvania  Public  Utility  Commission  upon  a  1942  plan 
of  reorganization.  While  petitioner  states  that  the  plan 
was  “submitted”  to  the  reorganization  court  in  the  first 
instance,  this  appears  to  be  nothing  more  than  a  charac¬ 
terization  of  the  fact  that  the  plan  was  filed  with  the 
Court  and  petitioner  does  not  deny  that  no  court  hearings 
have  ever  been  held  on  the  plan,  nor  apparently  that  the 
plan  must  be  amended  in  view  of  the  decision  of  the  Circuit 
Court  of  Appeals  for  the  Third  Circuit  In  re  Pittsburgh 
Railways  Company ,  155  F.  (2d)  477,  certiorari  denied, 
— i  XJ.  S.  — •,  67  S.  Ct.  90.  The  trustee  has  stated,  “pursuant 
to  the  directions  of  the  district  court  the  said  trustee  is  to 
prepare  and  file  certain  amendments  to  said  plan.”  See 
Statement  in  Support  of  Motion  for  Stay,  paragraph  2, 
and  see  Objections  of  Securities  and  Exchange  Commis¬ 
sion,  paragraphs  7  and  11.  Indeed  petitioner  states  at  page 
42  that  “a  plan  of  reorganization  for  Pittsburgh  Railways 
Company  will  not  be  ready  for  transmission  to  the  Com¬ 
mission  until  after  sufficient  time  has  elapsed  for  this 
Court  to  dispose  of  the  pending  Petition  for  Review.”  (See 
Reply  of  Philadelphia  Company  to  S.  E.  C.  objections  and 
motion,  paragraph  7.)  Since  there  have  been  no  plan  hear¬ 
ings  before  the  reorganization  court  and  since  in  any  event 
an  amended  plan  admittedly  will  have  to  be  filed,  it  is  ap¬ 
parent  that  the  effect  of  the  amended  rule  is  prospective. 

3.  With  respect  to  the  routine  administration  of  the 
estate,  it  is  stated  that  “Numerous  transactions  were  en¬ 
tered  into  which  might  have  been  considered  in  a  different 
light  if  the  possibility  of  Securities  and  Exchange  Commis¬ 
sion  jurisdiction  with  respect  to  similar  future  transactions 
•  had  been  taken  into  consideration.”  (p.  12).  All  that  we  are 
able  to  make  out  of  this  charge  is  that  possibly  petitioner 
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fears  that  upon  the  examination  of  certain  future  trans¬ 
actions  incident  to  the  administration  of  the  estate  under 
applicable  provisions  of  the  Holding  Company  Act  the 
Commission  might  conceivably  find  some  reason  to  dis¬ 
approve  such  transactions  as  not  meeting  the  applicable 
standards.  We  have  some  difficulty  in  understanding  why 
this  is  a  valid  argument  against  such  exercise  of  the  Com¬ 
mission’s  rule-making  power  as  will  enable  the  Commis¬ 
sion  to  subject  such  transactions  to  the  same  scrutiny  as  is 
the  case  in  connection  with  any  other  subsidiary  of  a  regis¬ 
tered  holding  company. 

Petitioner’s  suggestions  as  to  the  possible  difficulties 
in  the  application  of  the  Holding  Company  Act  to  matters 
of  routine  administration  appear  to  involve  merely  a  pres¬ 
ent  inability  to  foresee  just  what  transactions  may  arise 
and  just  what  the  consequences  may  be,  which  we  submit 
emphasizes  our  point  that  the  present  litigation  is  prema¬ 
ture  and  hypothetical.  See,  especially.  Pet.  brief  pp.  37 
to  38. 

Petitioner’s  analysis  ignores  the  fact  that  most  of  the 
provisions  of  the  Act  made  applicable  through  the  amend¬ 
ment  of  Rule  U-49  (c)  provide  either  for  approval  by  order 
or  for  specific  exemption  by  order  upon  application,  in  so  far 
as  sufficiently  concrete  transactions  may  arise  to  permit 
the  Commission  to  take  action  by  order.  Reference  to  the 
specific  regulatory  provisions  of  the  Act  show  conclusively 
the  non-exhaustion  of  administrative  remedies  with  respect 
to  the  effect  of  the  amendment  in  routine  administration 
of  the  Act. 

Thus  with  respect  to  Sections  6  and  7  relating  to  se¬ 
curity  issues,  the  third  sentence  of  Section  6(b)  of  the 
Act  provides  for  the  granting  of  applications  to  exempt 
security  issues  by  order  “subject  to  such  terms  and  con¬ 
ditions  as  it  [the  Commission]  deems  appropriate  in  the 
public  interest  or  for  the  protection  of  investors  or  con¬ 
sumers,”  where  the  issuing  company  is  a  non-utility  com- 
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pany  such  as  the  debtor  and  its  principal  subsidiaries. 
While  Section  6(c)  does  impose  an  absolute  prohibition 
against  selling  holding  company  securities  from  house  to 
house  or  causing  employees  of  a  subsidiary  to  sell  securities 
of  a  holding  company,  we  do  not  believe  that  petitioner 
would  seriously  contend  that  the  reorganization  court  would 
permit  such  action. 

The  provisions  of  Section  8  are  completely  irrelevant 
to  petitioner's  situation  since  they  relate  to  approval  by 
state  commissions  in  certain  instances  inapplicable  here 
of  acquisitions  of  interests  in  utility  companies. 

i  The  prohibitions  of  Sections  9  and  10  relating  to  ac¬ 
quisitions  are  applicable  only  in  the  absence  of  Commission 
approval  by  order  or  of  certain  specific  exemptions  which 
the  Commission  may  grant  by  order. 

!'  Section  11,  with  respect  to  simplification  of  holding 
company  systems,  except  insofar  as  its  provisions  relate  to 
the  reorganization  proceeding  and  have  been  elsewhere  dis¬ 
cussed,  could  apply  to  the  debtor  and  its  subsidiaries  only 
upon  the  initiation  of  proceedings  by  the  Commission. 

Section  12(a)  makes  it  unlawful  for  a  holding  com¬ 
pany  to  take  upstream  loans  from  the  subsidiary.  Sections 
12  (h)  and  (i)  deal  largely  with  political  contributions  and 
lobbying  activities,  neither  of  which  would  presumably  be 
countenanced  by  the  reorganization  court.  Other  provisions 
of  Section  12  merely  make  it  unlawful  to  violate  rules  or 
orders  of  the  Commission  under  the  particular  subsections 
and,  regardless  of  the  application  of  Commission  rules,  the 
administrative  remedy  would  not  be  exhausted  in  the  ab¬ 
sence  of  seeking  an  order  dispensing  with  any  particular 
application  complained  of. 

While  Section  13(a)  makes  it  unlawful  for  a  holding 
company  to  perform  services  for  a  charge,  petitioner  was 
not  exempt  from  Section  13(a)  by  the  rule  as  previously 
in  effect.  In  any  event,  Section  13(a)  does  contain  a  pro- 
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vision  for  obtaining  exemption  by  order  upon  a  showing 
inter  aim  of  “unusual  circumstances.”  Here  again  the 
administrative  remedy  has  not  been  exhausted.  Similarly, 
Section  13(b)  provides  for  action  by  the  Commission  by 
order  either  to  approve  servicing  arrangements  by  subsid¬ 
iary  companies  or  to  grant  exemptions. 

The  reporting  requirements  of  Section  14  apply  only 
to  holding  companies.  Insofar  as  the  accounting  require¬ 
ments  of  Section  15  are  concerned,  the  Commission  has  pre¬ 
scribed  no  system  of  accounts  applicable  to  non-utility  sub¬ 
sidiaries,  and  therefore  Section  15  could  become  applicable 
to  the  debtor  and  its  subsidiaries  only  as  a  result  of  future 
action  of  the  Commission  either  by  rule  or  by  order. 

Section  17,  dealing  with  officers’  and  directors’  secu¬ 
rities  transactions  and  with  interlocking  relationships  be¬ 
tween  utilities  and  banks,  was  not  excluded  from  application 
by  Rule  U-49(c)  as  formerly  in  effect.  The  Commission 
has,  however,  certain  exemption  rules  applicable  to  Section 
17  (c)  which  remain  unchanged  and  are  not  complained  of  by 
petitioner. 

We  believe  that  the  foregoing  outline  of  statutory  pro¬ 
visions  covers  the  entire  field  of  regulation  under  the  Hold¬ 
ing  Company  Act,  the  sections  not  mentioned  being  merely 
procedural  and  auxiliary.  In  the  light  of  these  specific 
provisions  and  the  unexhausted  administrative  remedies 
therein  provided,  petitioner  can  state  no  justiciable  issue 
in  connection  with  his  complaint  of  confusion  and  potential 
litigation  allegedly  resulting  from  the  rule  as  amended.  See 
Petitioner’s  Brief,  pages  37-38. 

4.  When  this  brief  was  in  galley,  petitioner’s  counsel 
informed  us  by  telephone  that  he  intended  to  rely  on  the 
Commission’s  Rule  U-100(b),  referring  to  orders  with¬ 
drawing  exemption.  Although  we  do  not  know  the  nature  of 
petitioner’s  intended  argument,  we  believe  Rule  U-100(b) 
is  wholly  irrelevant  to  this  case. 

Nothing  contained  in  the  Commission’s  rules  could 
destroy  the  Commission’s  power  to  amend  its  rules  which 


power  Congress  expressly  granted  to  it,  and  the  only  issue 
in  this  case  is  whether  the  action  of  the  Commission  in 
amending  its  rules  can  be  challenged  in  this  Court.  In  any 
event.  Rule  U-100(b)  merely  sets  forth  a  possible  alterna¬ 
tive  procedure  which  the  Commission  may  in  its  discretion 
use  in  a  particular  case  when  it  does  not  deem  it  appropriate 
to  exercise  its  rule-making  power.  Again,  it  may  be  un¬ 
desirable  to  complicate  the  text  of  rules  published  for  the 
general  use  of  persons  affected  by  the  administration  of 
the  Holding  Company  Act  by  elaborate  exceptions  and  pro¬ 
visos  designed  to  create  specific  exceptions.  This  may  lead 
to  future  disputes  as  to  the  interpretation  of  the  scope  of 
the  proviso.10  This  is  a  difficulty  which  did  not  exist  in  the 


10  This  consideration  was  specifically  adverted  to  by  the 
Commission  in  its  Seventh  Annual  Report  to  the  Congress 
describing  the  then  current  revision  of  its  General  Rules  and 
Regulations  under  the  Act.  We  quote  below  from  page  117 
of  that  report  an  additional  paragraph  which  follows  immedi¬ 
ately  after  the  excerpt  which  appears  as  Appendix  E  to  our 
main  brief. 

“To  the  extent  that  the  Commission’s  rules  leave 
unregulated  transactions  which  are  within  its  statutory 
jurisdiction,  there  is  always  the  danger  that  there  will 
be  loopholes  for  abuses  of  the  character  which  the  Act 
was  intended  to  prevent.  On  the  other  hand,  it  has  been 
necessary  to  take  into  account  the  desirability  of  concen¬ 
trating  the  regulatory  efforts  of  the  Commission  upon 
what  have  appeared  to  be  the  most  serious  and  pressing 
problems  and,  also,  the  desirability  of  minimizing  the 
expense  to  the  industry  incident  to  proceedings  before  the 
Commission.  The  attempt  to  preserve  a  balance  between 
these  conflicting  considerations  had-  led  to  frequent 
changes  in  the  rules,  as  experience  indicated  that  a  rule 
drafted  with  the  intention  of  fitting  certain  types  of 
transactions,  to  which  the  attention  of  the  Commission 
had  been  called,  had  the  unintended  result  of  excepting 
from  regulation  certain  types  of  transactions  which  call 
. !  for  close  scrutiny  or  failed  to  exempt  others  which  did 
not  appear  to  require  such  attention.  Frequent  changes 
of  this  character  proved  inconvenient,  and  also  resulted 
in  great  textual  complexity  in  the  rules.  The  elimination 
of  this  difficulty  through  a  general  revision  of  the  rules 
has  been  closely  related  to  the  adoption  by  the  Commis¬ 
sion  of  a  new  procedure  for  disposing  of  applications  and 
declarations  without  hearing,  except  in  cases  where  sub¬ 
stantial  difficulties  are  presented.” 
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present  case  inasmuch  as  Rule  U-49(c)  prior  to  the  recent 
amendment  had  application  only  to  the  companies  involved 
in  the  two  reorganizations  previously  mentioned. 

5.  Petitioner’s  argument  for  stay  based  upon  alleged 
balance  of  convenience  ignores  the  fact  that  if  the  Com¬ 
mission’s  action  is  ultimately  upheld,  an  interim  stay  will 
have  delayed  the  holding  of  the  administrative  hearing 
which  Section  11(f)  requires.  On  the  other  hand,  if  the 
ultimate  decision  should  be  to  set  aside  the  rule  and  to 
determine  that  the  Commission  cannot  exercise  jurisdic¬ 
tion  under  Section  11(f)  over  the  companies  involved  in 
the  Pittsburgh  Railways  reorganization,  no  harm  could 
have  resulted  from  the  Commission’s  having  made  a  deter¬ 
mination  with  respect  to  the  plan  which  determination 
would  be  a  nullity.  Indeed,  in  the  event,  which  petitioner 
asserts  is  most  unlikely,  that  the  Commission  could  approve 
a  plan  before  final  disposition  of  the  instant  petition  for 
review,  the  only  consequence  would  be  to  remove  one  of  the 
existing  difficulties  in  the  way  of  judicial  review,  namely, 
the  preliminary  and  procedural  character  of  the  action 
thus  far  taken  by  the  Commission. 
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